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Gerald J. DYETT' Plalnt i f f '
. Y ,

John W.  TURNER,  Warden,  Utah  Sta to
Pr lson ,  Defendant -

N o .  1 1 0 8 9 .

SuPrcmc Court of Utah

March 22, 106-9.

Habeas corpus proceecl ing. The Su-

prcmc Court,  El lett ,  J.,  held that habeas

corplrs peti t ion, based on fai lure to inform

plaint i f f  of his r ight to cottnsel at state ex-

I)cnse before he enteretl  plea of gui l ty, mttst

be clenicd.

Order accordinglY.

Habeas Corpus  @25.1(5)
Habeas corpus peti t ion, based 'on fai l-

ure to inform plaint i f f  of his r ight to coun-

sel at statc cxpense before hc entcred plea

of grr i l ty, rvas denied.

Del B. Rorve, Salt l -ake City, for plain-

t i f f .

Phi l  L. I Ianser.r,  Atty. Gen', Salt I-ake

City, for defendant.

EI..LI iTT, Justice:

The plaint i f f ,  Mr. Dyctt,  is confined in

the statc prison of the Statc of Utah as a

result of a plea of gui l ty crrtcred to a charge

of issuing a check against insuff icient funds

rvith intent to clefraud. He f i led a peti t ion

for a ' ,vr i t  of habeas corprts in the Federal

Distr ict Corrrt  hcre, which was denied'

Thereafter he f i lcd an amended peti t ion in

the same court.  At the t ime of denying

this amended peti t ion the judge wrote a

memoraridum clecision in which he indicated

a <i isposit ion to release the peti t ioner from

prison but thought he could do so only after

al l  state remedies had been exhausted. He

s a i d :

Accordingly, the amended petition for

a writ of habeas corpus must be and is

hereby denied, without prejudice to the

fi l ing of a further peti t ion at such t ime

as plaint i f  f  may have exhausted his state

remedies upon the specific claim herein

discussed. 28 U.S.C. S n51.

IIe further said:

It  is clear from the foregoing author-

i t ies that plaint i f f  had a consti tut ional

r ight to be represented by counsel before

the state distr ict court at the t ime of his

plea of grr i t ty and that the facts appearing

of record do not establish waiver of that

right as a matter of law. 
'Whethcr 

arr

unclcrstanding, intclligent ancl voluntary

waivcr is shown by a preponderance of

the eviclence cal ls for a judgment on the

facts on which therc now is no record

cletermination by statc authority which

is control l ing upon this court under 28

U.S.C. $ 2254 as amcndcd bY Pub'L'

3 . ) -711,  S0 Sta t .  1104.

Wc fccl that our decision in this matter

shonlcl rtot bc subject to reversal by in-

ferior cottrts of thc federai systcm. IIorv-

ever, i t  is rather obvious that srrcl-r a pro-

cccding is l ikcly to occur unlcss we turn

the prisoncr loose upon socicty. Whilc rve

cleplore srtch a situation as is now foisted

upon the statcs by variot ls rul ings of thc

Unitccl Statcs Srrpreme Court and acts of

Congrcss bascd upon such rulings, yet we

want it unclcrstood that we do not think the

part icular Utah federal distr ict judge is in

any manner to blame. He acts under the cl i-

rect ion of the Supreme Court of the Unitcd

States and must f  aith{ul ly carry ottt  the

larv as he bcl ieves that court would have

him to do. Wc personally knorv him to bc

one of thc f inest of men, an excel lent larv-

yer, and a good judge. What u'e have to

say hcreafter is not meant as any ref lect ion

upon him in any manner rvhatsoever.

This sit trat ion prcsents an opporttrnity to

review the consti tut ional provisions in order

to determine i f  any r ights of this defendant

have been violated.

We f irst direct our attention to the Sixth

Amendment to the Constitution of the

United States, which so far as material

p rov ides :

In al l  cr iminal prosecutions, the ac-

cused shalJ enjoy tlte right to a speedy

and public tr ial ,  * * * and to haae the

Assistance of Counsel

IEmphasis added.]

It does not say he shal

only says he shal l  have th

assistance of counsel for

the r ight to have counsel

court in forcing a lawYe

rvho does not want ot
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'^ specif ic claim herein
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IEmphasis added.]

It does not say hc shal1 have counsel' It

only says he shall have the right to have the

assistance of counsel for his defensc, and

the r ight to havc counscl does not just i fy a

court in forcing a lawyer upon an accused

u,ho docs t.tot want one. See State v'

Penderville, 2 vtah 2d 281, 272 P.Zd 195;

Moorc v. State of Michigan, 355 U'S' 155,

78 S.Ct. l9l ,  2 L.Ttd-zd 167.

To rtnclcrstzrttd this amcndment, one must

look to thc sitttation wirich prevailcd at the

timc of thc acloption of the f irst tcn amend-

mcnts. In England a defcnclant in a mis-

clcmcanor case had the r ight to havc counsel

r.vi th him in cortrt .  A felony chargc being

init iatccl by thc Crolvn was lookccl t lpon as

a dif f ercrrt matter, arrcl one accusetl of

felony was not pcrn-r'ittecl to contcst with thc

Crou,n by mcans of :r  lawyer. In fact, i t

r,,'as not urrtil 1836 that a dcfcndant accttsccl

of a fclony in ) lngland n'as permittecl the

right to havc cortt iscl in cottrt .  Scc 21

Am.Jur.2<I, Criminal Law $ 309. I t  rvas thc

fcar of thc statcs that the ncwll '  crcatet l

fcr lcral cnti ty might attempt to fol lou' thc

(.rorvn irr rcfrtsing a clcfcnclant thc r igl ' r t  to

Ir:ryc coutrscl u,hich causccl this amcntlnlctrt

1o  l rc  rv r i t t cn  in to  the  so  ca l led  B i l l  o f

Right-s. 
' lhis ' ,vas sinrply a l imitat icin rtpon

tlrc Fcdcral ( lovcrnmcnt ancl in trowise was

supposcrl to lrc appl icabic to the statcs. In

f:rct,  thc Tcl l th Amenclment was atloptcd to

nrakc surc that thc feclcral cnti ty did not

t:rkc rrnto i tself  any powcrs not speci{ ical ly

grantcd to i t .  That amendment rcads:
'fhc powers not dclegated to the United

Statcs by thc Consti tut ion, nor prohibited

by i t  to the Statcs, arc rcserved to the

Statcs r-cspcctivcly, or to the people.

l 'or ovcr 140 years more than 70 just ices

of the Srrprcme Court consistently held

that thc f irst ten amendments to the Con-

st i tut ion applicd as a l imitat ion to thc Fed-

cral Govertrmcnt only and not in any man-

ncr to thc statcs, and for 70 years fol lowing

thc so-ca11ed adoption of the Forrrteenth

Anrcn<lmcnt some 35 just ices from every

corner of thc Nation have held that the

Fourteenth Amendment did not make thc

f irst ten amendments appl icable to the

states. Some of those just ices had helpeci

to framc the original Constitution and the

first terr amendments and had worked to

secrlre the adoption thercof. Others had

par t i c ipa ted  in  the  tvar  be t rvccn  the  s ta tcs

and rverc acquainted at f i rsthand with thc

purposcs intended to be accomplished by the

Fourtecnth Ameltdment. A11 of them in-

terprctccl thc Consti tut ion, including thc

amendments, rvith knowledgc and rvisdom

born of int imacy with the problems u'hich

had cal lcd {orth thc docrrmetrts in thc f irst

place. l

Thc Unitccl Statcs Supreme Court,  as :rt

prescnt cortst i tr t tcd, has departed from thc

Consti tut ion as i t  has bccn intcrpreted fron-r

i ts inccption and has fol iowed the urgings

of social rcformers in foist ing upon this

Nation lalvs lvhich cvcn Congress cotllcl not

consti tut ional ly pass. I t  has amendcd thc

Consti tut ion in a mantrcr rtnknown to thc

clocumcnt i tsclf .  Whilc i t  takes thrcc

{ourths of the states of thc lJnion to chartge

thc Consti tut ion legal ly, yet as fcw as f ivc

mcn who havc I. tcvcr bcen ciccted to off icc

can by jrrdicial f iat accomplish a chattgc
just as radical as coul<l thrce fourths of thc

statcs of this Nation. As a result of thc

rccent holdings of that Cottrt ,  the solcr-

cignty of the statcs is practical ly abol is 'hct l ,

and thc crst rvhi le frce att<i indcpcnclcrrt

statcs arc norv i tr  cf fect ancl pt lrposc mcrt ' l ,v

closcly supcrvisccl units in the federal s-r 's-

tem.

We clo r-rot bcl ieve that just iccs of oncc

frec ancl indepcrtdcrrt states shoulcl sl lrrcl l-

dcr their consti trrt ional powers lvi thout bc-

ing hcard from. We would betraY tht:

trust of our pcoplc i f  we sat srrpinely by atr<l

permittcd the grcat bulk of our powers to

be takcn ovcr l-r1'  thc federal courts withoLrt

at lcast stat ing reasons why i t  should r lot

be so. By attcmpting to save thc dual

relat ionship rvhich has herctoforc cxistecl

between state ancl federal authority ancl

which is clearly set out in the Consti tut ion,

we think we act in the best interest of ortr

country.
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We feel l ike gal ley slaves chained to our
oars by a powcr from rvhich we cannot free
oursclvcs, but l ikc slaves of old we think we
must cry out when we can see the boat
heacl ing into the maelstrom direct ly ahead
of us; and by cloing so, we hope the master
of thc craft rvi l l  hecd the cal l  and avert the
dar.rgcrs which conf ront us a1l. But by
r:r isirrg our voiccs in protest u'e, l ikc the
e:t l lcy sl:rves of olcl ,  expect to bc lashccl for
r loirrg so. Wc arc confi t lcnt that rve rvi l l  not
bc -strucl< by 90 pcr ceut of thc pcoplc of
this Nation who long for thc return to the
rlal 's rvhcn the Consti t tr t ion rvas a documcnt
plain cnough to be unclcrstoocl by al l  rvho
rcad i t ,  thc meaning of rvhicir rvas set f i rm-
ly l ikc a jcwcl in the matri-x of common
scnsc ancl wise jucl icial clecisions. We shall
not complain i f  those rvho berate rrs bclong
to that sm;rl l  group rvho refuse to t :rke an
ozrth that they rvi l l  not ovcrthrorv this gov-
trnnlcnt by folcc. Wl]en rve barc our
lcgal backs to rcccivc the vcrbal lashes,
rvc u' i l l  try to be bravc; and shorrl t l  the
grca1. court of thcsc Unitccl States decide
that in our thinking wc havc committed
crror, thcn wc shal l  indccd fecl honorcrl ,  for
rvc rvi l l  thcn be placcrl  on an equal footing
with al l  thosc grcat just ices r,r 'ho at this
latc datc are also sai<l to havc becn in crror
for so many years.

Ir"r ad<li t ion to what wc havc said about
t l ic meaning of thc Fcclcral Consti trrt ion, wc
arc cl isturbed in thc att i tudc of the criminal
clcmcnt in our socicty since the f cclcral
corrrts have arrogatcd unto thcm-sclvcs the
powcrs and drrt ics rvhich r ightfLrl ly belong
to thc statc corrrts. I t  is a dai ly occurrence
r" 'hen somc knorvn brrrglar or thief f lorrts a
po l i ce  o f f i cer  anc l  th rca tens  to , .gc t  h is
haclge," arrd threatcns the tr ial  judge rvith
having him taken beforc thc judge of the
fecleral court.

For many years Utah has bcen at the vcry
hcad of ortr states in thc Union in the mat-
ter of rehabil i tat ion of prisoners. Our ef_
forts ha.ve been cl irected torvard teaching
the rvayfaring man to cease to do evi l  and
to learn to do good. We have N trj,al
judgcs, and everyone of them uti l izes pro-

bation personnel in trying to supervise de-
fendants \.vho are placed on probation. In
al l  of our 29 counties, some of which are
sparsely inhabited, }!-e have the services of
trained men who are instrumental in secur-
ing cmployment for the defendants and of
giving them "on-the-job training., '

The records of the Adult Pro'bation and
Parole Board show that some 63 per cent of
al l  defendants rvho are either found gui l ty
or who plead gui l ty are placed on probation,
and of that number 75 per cent are faithful
to their probationary obl igations. Those
records further show that of those more
hardcncd criminals who are f irst committecl
to prison and then placcd on parole, over
62 pcr ccnt keep faith with their tnrst.
Always the wclfare of the man is the prin-
cipal objcct ive in thc attempt to make uscful
cit izcns out of prisoners. Wc have an ac-
crcditcd high school within the prison walls
from u.hich onc may gracluatc ancl rcceive a
high school diploma rccognizcd by al l  col-
lcgcs as a basis of cntrance. l ' raclcs arc
tarrght inmates, such, for cxample, as wcld-
ing, paint ing, carpentry, upholstery, auto
mechanics, boi ler making, cooking, print ing,
ctc.

The prirne prerequisitc toward a good rc-
lat ionship between a prisoncr and his reha-
bi l iat ion is his acknowlcdgment and acccpt-
ancc of the fact that hc has clone rvrong
ancl a rcal izat ion on his part that society is
his bcneiactor trying to improve his lot so
that hc can bccome a r lseful ci t izen. I t  is
cl i f f icrr l t  to sr-rpervise a man who is looking
for loopholes through which hc may escape
from the rcsults of his criminal tcnclencies.
Each t ime he is let out on a technical i ty, hc
bel ieves the court is on his sicle, and so hc
does not have to conform to any standard
cxcept that which he scts for himself.  . \
constant stream of writs of habeas corpus
flo'"vs from thc prison dai ly, complaining
about the lack of beefsteak and pie ancl
other f  r ivolous matters. Suits are f i led
against judges who, in thc performance of
their duties, sentence crimirrals to prison,
etc.

The Board of Pardor
in placing men on paro
of reform, but thcy d<
thcy let i t  bc rrnderstor
on  thc  p r isoner 's  par t  w '
t ion  o f  the  t r ia l  paro l t
c f fec t  tha l  paro le  canno '
a ful l  hearing rvith stat
rvi l l  simply carrse the br
I t t c ta r r t  to  rc leasc  a  p r i .
The decisions of the L
have in  e f fec t  inv i tcd  a
to  look  fo r  tcchr r i ca l i t ie :
o f  i t "  o r  " to  beat  the  r ,

'I'hc tirne rvas u'hen a
sel his cl ient to plead
strpcrvision ancl traininr
l , c  a  l rc l l c r  c i t i zc r r  rvh ,
debt to socicty. Such
honest lawyers rvho th
f t r l r r r c  o f  t h c  t l c f c r r t l a r r
gctt ing a gui l ty nlan o
an :rt torrrcy safely do th
l ikcly rcsult  in a rclc:rst
I r : r l rc : rs  curnns  r rpor r  th
1 ; rw l  e r  rvas  incompctc r :
the  s ta te  to  as  much ex l

I t  has lrcen int imated
hirc a loopholc larvyer,
a dcnial of cluc plocess
poor  n l i in  a  loo l r l ru lc  1a ' ,
swcr sccrns to be that co
e x a r r r p l c  o f  l o o p h , , l c  l e u
m a y  L c  f o : r n d - i i  r r r l '  t
lvorr ld cl ircct attention t
ccnt men arc not found
plcad gri l ty rather than
i r r e r y  l c g a l  t e c h n i c a l i t i r
gui l ty to escape punishn
t l te  cor r r ts  a r r , l  o f  !aw1
mense l .v  in  the  e1 'cs  o f  t l

T r r  r n o r r . l  l n  t h n  T : n r r r

which the present Supr
Un i ted  Sta tes  has  by
the  has is  fo r  i r rvar l i r rg  t
rogat ives  o f  thc  sovcrc i

lropriatc to look at the r
by rvhich that amendmer
thc  Nat ion  in  t imcs  or
'We 

have no desire at th



The Boald of P:rrclons have bcen l ibbral
in placing mcn on parole rvho give promise
of reform, brrt  thcy do this only because
they let i t  be rrnclerstood that misbehavior
on the prisoncr's part wi l l  result in termina-
t ion of the tr ial  parole. Holcl ings to the
effcct that parolc cannot bc revoked without
a ful l  hearing s. i th state-appointecl counsei
wil l  simply causc the board to bc more re-
Iuctant to relcase a prisoncr in the future.
Thc clccisions of thc Unitecl States courts
havc in cffcct invitccl an<1 caused prisoners
to look for tccl irr ical i t ics of horv to "gct out
of i t"  or "to bcat thc rap."

' l -hc 
t ime rvas u'hen a lau'ycr could corrn-

scl his cl ient to plcad gtr i l ty anrl  rcccivc
s t rpcrv is io r r  an t l  t ra in ing ,  so  tha t  he  migh t
bc a Lcttcr ci t izcn rvhcn hc ha<l paid his
<lebt to socicty. Such advicc c: irnc from
honest lau'ycrs u'ho thought more of the
fu tu rc  o f  thc  dc fcnr lan t  than thcy  d id  o f
gctt ing a gLri l ty nran off.  No longer can
an attornc_v safcl,v clo that, for to do so wil l
l ikcl.r .  rcsrr l t  in : t  rclcasc of thc prisoncr on
habcas corplrs 1rpo11 thc grorrnt l  that thc
larv,r.er rvas incornpctcri t  ancl harl  not put
thc st ir tc to as nruclt  c-\ lcnsc as possiblc.

I t  has lrccn irrt i rnatccl that a r icl-r man carl
hirc a looplrolc 1: ir .r '1 cr, ancl i t  is, t l -rcreforc,
a clcnial of <1uc proccss to f :r i l  to furnish a

?oor nrarl  :r  loopirolc l :rw1'cr :r lso. Thc an-
swcr sccms to lrc t 'h:rt  corrrts shoulcl m:rkc an
examplc o{ loopholc larvycrs .rvhcrcvcr they
may bc  foLrnd  i f  any  there  l rc .  I f  cour ts
t 'ould cl ircct attcrt ion to sccirrg that inno-
cclrt  mcn arc not founcl gui l ty or al lowed to
plcad grr i l ty rathcr than trying to f ind imag-
inary legal technical i t ics rvhich al low the
guil ty to escapc prrnishmcnt, thc stature of
the courts ancl of lawyers l l 'oukl r ise im-
rncnselv in thc c1'cs of the public.

Tn rcgard to thc l iourtcenth Amcndment,
'which thc prescnt Snpreme Court of the
United Statcs has by decision chosen as
thc basis for invacl ing the r ights and pre-
rogatives of thc sovcrcign states, i t  is ap-
propriatc to look at the means and methods
by rvhich that amenclmcnt was foisted upon
the Nation in t imcs of emotional stress.
'Wc 

have no desirc at this t ime to have the
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Forrrteenth Amendmerrt declared unconsti-
tut ional. In fact, we are not asked to do
that. We merely want to show what typc
of a horse that Court has to r ide in order
to just i fy i ts rrsurpation of the prerogatives
of the states.

It  is common kno',vledge that any assump-
tion of porver rvil1 always attract a certain
fol lowing, ancl i f  no resistancc is offered to
this sholv of strcngth, then thc assertcd
powers arc accepted without question. I t
is thercfore our prlrpose to try to give a
ray of hopc to al l  those who lrcl ieve that the
statcs are capable o f deciding f or thcm-
selves whcthcr pravcr shal l  be pcrmitted in
schools, rvhethcr their bicameral legislaturcs
may bc composccl of members elected pur-
suant to thcir own state consti tut ional
standards, ycs, ancl cven whethcr a prisoncr
who says hc docs not want counscl shal l  bc
turnecl loosc becanse the court did not tel l
him that hc coLrld have onc for frec.

Thc mcthod of :rmenrl ing thc Fedcral
Consti tLrt ion is pro'r ' i r lccl for in Art icle V of
the origirral documcr.rt .  No other method
wil l  accomplish this prlrposc. That art icle
prov idcs  as  fo l lo rvs :

Thc Congress, rvhcncvcr two thirds of
both l louscs shal l  dccm it  ncccssarv,
shal l  proposc Arnenclments to this Consti-
tut ion, or, on the Application of the Leg-
islatrrrcs of trvo thirds of thc sevcral
States, shal l  cal l  a Convention for pro-
posirrg Arncnrlmcnts, which, in cither
Case, sl-ral l  bc val id to al l  Intcnts and
Purposcs, as Part of this Consti tr-rt ion,
when rat i f  iccl l ry the Legislatures of thrce
fourths of the scvcral Statcs, or by Con-
ventions in thrce fourths thereof, as the
one or the othcr Mode of Rati f icat ion
may bc proposecl by the Congress;

The Civi l  War had to bc fought to dc-
termine whether the Union was indissoluble
and whether any state could seccde or with-
draw thercfrom. The issuc r.r 'as sett led f irst
on the f ield of batt le by force of arms, and
second by the pronorrncemcnt of thc highest
court of the land. In the case of State of
Texas v. White, 7 Wall .700, 19 L.Ed.227,
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i t  was claimed that Texas having sececled

from the Union and severed her rclat ion-

ship with a majori ty of the states of the

Union, and having by her ordinance of

secessiotr attempte<l to throw off hcr al-

legiance to thc Consti tut ion of the Unitecl

States, hacl thus disablet l  herself  from pros-

ecuting a suit  in the fcclcral cortrts. In

speaking on this point the Court at pagc

726, 19 L.E<l. 227 hel<l:

When, thereforc, Texas bccamc otle of

thc Unitcd States, she ctt terccl i tr to an

incl issoluble relat ion. Al l  thc obl igations

of perpctual union, ancl ai l  the guaranties

of rcpublican governmerlt  in t 'he Union,

attached at once to the State. 
' l -hc act

which consttmmatcd her adrnission ' into

the Ulr ion was somcthing more than a

compact; i t  lvas the i l rcorporatiorl  of a

nerv membcr into the pol i t ical lndy. And

it was f inal.  
' fhc union bctrvectr 

' fex:rs

and the othcr Statcs was as coirtplctc, as

pcrpctual, ancl as incl issol irble as the l t t t lott

betwccn the original States. 
' lhere rvas

no pl:rce for reconsiclerat iott ,  or rcvocl l-

t ion, exccpt through rcvoltt t ior l ,  or

throrrgh consent of the States.

Considcrccl thercfore as trattsactiol ls

undcr the Consti tut ion, thc ordinance of

secession, adoptcd by thc convcntion and

rati f ied by a majori ty of the cit izcns of

Tcxas, and al l  the acts of her lcgislature

intendcd to give effect to that ordinancc,

were absolutely nul l .  They were rrt tcr ly

without operation in larv. 
' lhe 

ol-r l iga-

t ions of the State, as a ntember of the

lJn ion ,  and o f  cvery  c i t i zcn  o f  thc  S ta te ,

as  a  c i t i zen  o f  the  Un i ted  Sta tes ,  re -

mained per fec t  and un impa i rec l .  I t  cer -

tainly fol lows that the State dicl  not cease

to be a State, nor her cit izens to be cit i -

l. 13 Stat. 760, 763, 701, 765, 767, 76S, 76C,
771 (1865).

2. 13 Stat. 758 (1865). A fcw cit izcns were
excepted from the nmnesty proclama-
tron, such, for example, as civil or diplo-
matic officers of the late confederate
government and al l  of the seceding states;
Unitcd States judges, members of Con-
gress and commissioned officers of thc
United States Army and Navy who left
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zens, of the Urrion. I f  this were other-

wise, the State must have become foreign,

ancl her cit izens foreigners. The rvar

must have ceasctl  to be a war for the

suppression of rebel l ion, ancl must have

become a vl 'ar for conquest of suhjuga-

t ion.

Our corrclusion thereforc is, that 
' fexas

continuecl to he a Statc, and a State of

thc Union, notrvithstanding the transac-

t ions to which we have referred. And

this conclrrsion, in our judgment, is not

in confl ict with any act or declarat ion of

any departn-rerrt of the National go\rcrn-

ment, but entirely in accordance with thc

whole series of such acts ancl declarat ions

since thc f irst outbrcak of the rcbcl l ion.

It  is neccssary to rcview thc historical

background to utrr lerstattd how the l iour-

tccnth Amenclment c;rme to be a Dart of ot lr

Feclcral Consti tut ion.

Gcncral I-ce had surrcntlered his army

on Apri l  9, 1865, anrl  Gencral Johnston
surrcnderecl his 17 days later. Within a

pcriod of less than six wceks thcrcafter, not

onc Confedcratc soldier lvas bcaring arms-

Ry June 30, 1865, the Confeclerate states

rvere al l  rcstored by prcsidential proclama-

t ion to thcir proper posit ions as statcs i t t

an indissoluble union,r and practical ly al l

ci t izens thcreof 2 hacl been granted alnnesty"

Immediately the reafter each of thc seceding

states functioned as regular states in the

Union with both state and fcr leral courts irr

{ul l  operation.

President Lincoln had declared the free-

dom of thc slaves as a war meastlrc, but

rvhen the * 'ar ended, thc effect of the proc-

lamation rvas enCed, and so i t  was necessary

to propose and to rat i fy the Thirtcenth

thcir posts to aid the rebel l ion: of-
ficers in the Confcderate military forccs
above the rank of colonel in the Army
and lieutenant in the Nlvy; all who rc-
signed commissions in the Army or Navy
of the United States to assist the re-
bellion; and all officers of the military
forces of the Confederacy who had been
ctlucatetl at thc military or naval academy-
of the Unitetl States, cte., etc.
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Amendment in order to instire the f.reedom
of the slaves.

The 11 southern states having taken
their r ightful and necessary place in the
indestructible Llnion proceeded to determine
rvhether to rat i fy or reject the proposed
Thirteenth Amendment. In order to be-
come a part of the Consti tut ion, i t  was nec-
essary that the proposed amendment be
ratified hy 27 of the 36 states. Among those
27 states rat i fying the Thirteenth Amend-
ment wcrc 10 from thc South. to wit.  Louisi-
arra, ' I 'enncssee, Arkansas, South Carol ina,
Alabama, North Carol ina, Georgia, Missis-
sippi,  Florida, and Texas.

\Vhen thc 3fth Congress assembled on
Dcccmber 5, 1865, the senators and repre-
scntativcs from the 25 northern states voted
to clcnv seats in both houses of Congress to
:rnyone electcd from the 1l southern states.
'Ihe 

frril complcment of senators from the
36 states of thc Union was 72, and the full
mcmbcrship in the House was 240. Since
it requires only a majori ty vote (Art icle I ,
Section 5, Consti tut ion of the United States)
to rcfuse a sezrt in Congress, only thc 50
senators and 182 congressmcn from the
North wcrc scatcd. Al l  of thc 22 senators
and 58 reprcsentatives from the southern
statcs u,erc deniecl seats-

Joint Rcsolut ion No. 48 proposing the
Iiorrrtecnth Amcndment was a mattcr of

[ircat concern to the Congrcss and to thc
pcoplc of the Nation. In orde r to havc this
proposcd amendment submitted to the 36
statcs for rat i f icat ion, i t  was necessary that
trvo thirds of cach house concrrr.  A count
of noscs showcd that only 33 scnators were
favorablc to the measure, and 33 was a far
cry from two thirds of 72 and lacked one
of bcing trvo thirds of thc 50 seatcd scna-
tors.

Whilc i t  requires only a majori ty of votes
to refusc a seat.to a senator, i t  requires a
trvo thirds majori ty to unseat a member once
he is scated. (Art icle 1, Section 5, Consti-
tut ion of the United States) One John P.
Stockton was seated on December 5, 1865,
as one of the senators from New Jersey.
I:[e was outspoken in his opposition to

Utah 271

Joint Resolution No. 48 proposing the
Fourteenth Amendment. The leadership in
the Senate not having control of two thirds
of the seated senators voted to refuse to
seat Mr. Stockton upon the ground that he
had received only a plurality and not a
majori ty of the votes of the New Jersey
legislature. It was tfie law of New Jersey
and several other states that a plural i ty

vote was suff icient for elcct ion. Besidcs,
the Senator had already been seated. Nev-
ertheless, his seat was refused., and the 33
{avorable votes thus became the rcquircd
two thirds of the 49 members of the Scnate.

In the I louse of Representativcs i t  worrld
require 122 votes to be two thirds of thc
182 members seated. Only 120 voted for

the proposed amendment, but becausc there

werc 30 absententions it rvas dec'larcd to
havc been passcd by a two thirds vote of

the House.

. Whether i t  requires two thirds of the
ful l  mcmbership of both houses to proposc

an amcndment to the Constitution or only
trvo thirds of those scated or two thirds of

those voting is a question which it u''orrld

seem could only bc determined by the Ulr i tcd

States Suprcme Court.  Howevcr, i t  is

perhaps not so important for thc rcason

that the amcndment is only proposed lry

Congress. I t  must bc rat i f ied by thrcc

fourths of the states in the Union bcforc

it  becomcs a part of the Consti tut ion. The

method of sccuring the passage throrrgh

Congress is sct out above, as it throlvs

some l ight on the means used to obtairr

rat i f icat ion by the states thcreafter.

Nebraska had been admitted to the Union,

and so the Secretary of Statc in transmit-

ting the proposed amcndment announced

that ratification by 28 states would be need-

ed before the amendment would become
part of the Consti tut ion, since there were

at the time 37 states in the Union. A re-
jection by l0 states would thus defeat the

proposal.

By March 17,l%7, the proposed amend-

ment had been ratified by 17 states and re-
jected by 10, with California voting to

take no action thereon, which was equiva-
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lent to reject ion. Thus the proposal was
defeated.

One of thc rat i fying states, Oregon, had
rati f ied by a membership wherein two legis-
lators rvere subsequently hcld not to be duly
clcctccl,  and aftcr the contest the duly
clected rncmbcrs of thc lcgislaturc of Orc-
gon rejected the proposecl amendment.
I lowevcr ,  th is  re jec t ion  camc a f tc r  the
anrenclment was declarecl passed.

Dcspite the fact that the southern states
had becn functioning pcaceful ly for two

,r.cars and had been counted to sccurc rat i-
f  icat ion of the Thirteenth Amendment,
(.ongrcss passcd the Reconstructior Act,
rvhich providcd for thc mil i tary occupation
of 10 of thc l l  southern states. I t  ex-
clurlcd Tcnncsscc from mil i tary occupation,
:rncl onc must suspcct i t  rvas because Tcn-
ttcssec hacl rat i f ier l  thc l jourtccnth r\mcnd-
nlcnt or1 luly 7, 1u66. The Act furthcr dis-
franchised practical ly al l  rvhitc votcrs ancl
provided that no scnator or congrcssman
from the occupicd statcs coulcl be scatecl in
Congress ul l t i l  a new consti tut ion was
ldopted by cacl-r statc which woulcl bc ap-
Jrroved by Congrcss, and furthcr proviclcd
that cach of the 10 states must rat i fy the

l)roposcd I iourtccnth Arrendmcnt, arrcl the
Iiourtcenth Amcr-rdmcnt must become a
par t  o f  thc  Const i tu t ion  o f  the  Un i te r l  S ta tes
lrcforc the mil i tary occupancy worrld ccase
:urcl thc statcs bc al lowccl to havc scats in
Congrcss.

By thc t irnc t l ic Rcconstruction Act l-rad
becn dccl:rrei l  to be the larv, threc rnore
states had rat i f icd the proposcd I iourteenth
,\mcndment, ancl trvo-Louisiana ancl Dela-
u'are-hacl rcjccted i t .  Thcn Marylancl
rvithdrerv i ts prior rat i f icat ion :rn<l rcjected
thc proposecl I ior:rtecnth Amcndmcnt. Ohio
fol lor.vcd sr"r i t  and withdrerv i ts prior iat i f i -
cat ion, as also cl icl  New Jersey. Cali fornia,
rvhich earl ier had voted not to pass upon
the proposal, now voted to rejcct the amend-
ment. Thus 16 of the 37 statcs had re-
jectcd the proposcd amendment.

By spurious, nonrepreSentative govern-
mc.nts seven of the sor.rthern states lvhich
irad theretofore rejected the proposed

amendment under the duress of mil i tary
occupation and of being denied rcpresenta-
t ion in Congress did attcmpt to rat i iy the
proposed Fourteenth Amcndment. The
Sccretary of State on July 20, 186B, issuccl
his proclamation r. ." 'hcrcin hc stated that i t
was his duty unclcr thc larv to causc amend-
ments to be publishcd ancl ccrt i f ied zrs a part
of thc Consti trrt ion whcn he rcceivc<l off i-
cial noticc that thcy hacl bccn adopted pur-
suant to thc Consti tut ion. Thcrcafter his
cert i f icate contained the fol lowing lan-
guage:

Ancl whcreas neither thc act just quotcd
from, nor any othcr law, exprcssly or
by conciusivc implicatior:,  arrthorizes thc
Sccrctary of Statc to cletcrnt inc and cle-
cide doubtful qucstions irs to thc authcn-
t ici ty of the organization of State legis-
latures, or as to thc porvcr of any State
l c g i s l a t u r c  t o  r c c a l l  a  l i r c \ . i u u s : l c t  o r
rcsolut ion of rat i f icat ion of ;rny anrcnd-
nlent proposed to thc Consti tut ion;

And rvhereas i t  appcars frorr off icial
clocuments on f i le in this I)cpartment
that thc amendment to thc (-onsti tut ion of
thc United States, proposed as aforesaicl,
has becn rat i{ icd by thc legislatures of
thc States of lnaming 23, including Ncrv

Jersey ,  Oh io ,  and Oregon] ;

Ancl rvhcrcas i t  further appcars from
<locumcnts on f i lc in this Dcpartntent
that the amentlment to the Consti tut ion oi
thc United Statcs, proposed as aforesaid,
has also becn rat i f icd by nervly consti-
tutc<l and nervly establ ishccl bodies avow-
ing themsclvcs to be and acting as the
legislaturcs, respcctivcly, of thc States of
Arkansas, Ir lor ida, North Carol ina, I-ou-
is iana,  South  Caro l ina ,  and A labama;

Ancl whereas i t  further appears fron-r
of f icial documents on f i lc in this Depart-
ment that t l -rc legislatures of two of thc
States f irst above enumeratcd, to rvi t ,
Ohio and New Jersey, have since passed
resolut ions respcctively ."vi thdrawing the
consent of each of said States to the
aforesaid amendment; and whereas i t
is deemed a matter of doubt and unccr-
tainty whether such resolut ions are noL

irregrr lar, inval id, .

ual for withdrawi
said trvo States, or
the aforesaid amer
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i rregular, inval id, and therefore ineffect-
ual for withdrawing the consent of the
said trvo States, or of either of them, to
the aforesaid amendment;

And whercas the whole number of
States in the United Statcs is thirty-scvcn,
to s' i t :  lnarning them] ;

Antl  u,hcrcas thc trventy-thrcc States
first hereinbcfore namecl, whosc legisla-
trrrcs havc rat i f icd the said proposed
amcnrlment, and thc six Statcs nc_\t there-
after namcd, as having rat i f icd the said
proposcd amcndmcnt by nclvly consti-
trrtcr l  and cstabl ished legislat ive bodics,
togcthcr consti tute three fourths of thc
l rho le  nunrbcr  o f  S ta tes  in  thc  Un i tcd
Sta tcs ;

Norv, thcrcforc, bc i t  knou,n that I ,
\ \r I I-LIAM II.  SEWARD, Sccrctary of
Statc of thc United Statcs, by virtue ancl
rr pursuant of the sccond section of the
act of Congrcss, approvcd thc t lvcntieth
o f  Apr i l ,  c igh tccn  hundrcd  and c igh tccn ,
hercinlreforc citcd, do hcrcbl.  ccrt i fy that
i f  thc  rcso lu t ions  o f  thc  l cg is la t r r rcs  o {
Ohio :Ln<l Nerv Jcrscy rat i fying t l-re aforc-
sai<l :rnrcnclntcnt are to bc dccntcd as rc-
rnainir.rg of ful l  forcc arr i l  cf fcct,  notrvith-
stancl ing thc subscclucnt rcsolut ions of the
legislat irrcs of those Statcs, which pur-
port to rvi thdrarv thc conscnt of said
Statcs from srrch rat i f icat ion, thcn the
aforcsaid :rmendmcnt has becn rat i f icd in
thc manncr hercinbeforc mcntioned, ancl
so has become val id, to al l  intcnts and
pr l rposcs ,  as  a  par t  o f  thc  Const i tu i ion  o f
the Unitcd States.3

Congress was not satisf ied wit l-r  t l -rc proc-
Iamation as issucd and on the next day
passcd a concurrcnt resolut ion q,hcrein i t

3 .  15  S11t .707 (186,S) .
4. I lesolrrt ion set forth in prodam:rt ion of

iJ(](.rct l tr . \ '  of Statc, 15 SLrt.  709 (1808).
See also U.S.O.A., dmends. 1 to b, Con-
s t i tu t ion .  p -  1  1 .

5 .  t5  S ta t .  ?08 (186s) .
6. fn tho caso of Leser v. Garnett, 2b8

Ii .S. ]30. 42 S.Ct. 2t7,66 L.Ecl. bOb, the
question I 'as beforc the Suprcme Court
as to  rvhc t l te r  o r  no t  the  N ine tecnth
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was resolved "That said fourteenth art icle
is hereby declared to be a part of the Con-
st i tut ion of . the United States, and i t  shal i
be duly promulgated as such by the Secre-
tary of State." a Thereupon, Wil l iam H.
Seward, the Secretary of State, after set-
ting forth the concrrrrcnt resolution of botlr
houses of Congress, then cert i f ied that the
amerrdment "has become val id to al l  intcnts
and purposes as a part of the Consti tut ion
of the United States." 5

The Consti tut ion of the Unitcd Statcs is
si lent as to who should dccide whcthcr a
proposed amerrdment has or has not bccn
passed according to formal provisions of
Art icle V of the Consti tut ion. The SLr-
prcme Court of the United States is the rr l t i -
mate authority on thc meaning of t l ic Con-
st i tut ion and has ncver hcsitated in a propcr
casc to dcclare an act of Congress unconsti-
tut ional-cxcept whcn thc act purported to
amcnd thc Consti trrt ion.G The duty of thc
Secretary of State w:rs ministerial,  to wit,
to count and dcterminc rvhen three fourths
of the states had rat i f icd the proposc<l
amcndmcnt. I Ic could not clctcrmine that a
state oncc having rejcctcd a proposc(l
amendmcnt could thcrcafter approvc i t ,
nor coulcl he deterntine that a state oncc
having rat i f icd that proposal could thcrc*
after rcjcct i t .  Thc court and not Congrcss
should dctcrrninc such m:[t tcrs. Consistcncy
would seem to rcqrr ire that a votc oncc c:rst
would be f inal or would not bc f inal,  whcti-r,
cr the f irst votc was for rat i f icat ion or rc-
ject ion.

In ordcr to have 27 statcs rat i fy thc
Fourteenth Amcndment, i t  was neccssar' \ '
to count thosc states which had f irst rc-
je cted and then under thc durcss of mil i tar-v
occupation had rat i f ied, ancl then also to

.{mendnrcnt had bccn rat i f ied pursuarrt
to thc Consti tut ion. In thc last para-
graph of thc dccision the Suprcme Court
said: "* * t  As t lre legislaturcs of
Tcnnesscc and of \\/est Yirginia had porv-
cr to cdopt thc resolut ions of rat i f ica-
tion, official notice to thc Secretary, duly
authcntientcd, that thcy hnrl tlone so,
was conclusive upon him, and, being cer-
tified to by his proclrrmation, is conr:lu-
sive upon thc courts. + * i "
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corrnt those states which init ial ly rat i f ied
but suirsequcntly rejected the proposal.

To leave srrch dishonest counting to a
fract ional part of Congress is dangerous in
thc extreme. What is to prevent any pol i t i -

cal party having control of both houses of
Congrcss from rcfusing to seat the opposi-
l ion and then without more passing a joint

resolut ion to the effect that the Consti tut ion
is amended and that i t  is thc cluty of the
;\<lnrinistrator of the General Services Ad-
ministrat ion 7 to proclaim the adoption ?

\Vorrld the Suprcme Court of the United
Statcs st i l l  say the problem was pol i t ical and
rcfusc to detcrmine whether'consti tut ional
st;rn<lards had bcen met?

Ilorv can i t  be conceived in thc minds
of anyonc that a comhination of powcrful
states can by force of arms cleny another
s l i r t c  a  r igh t  to  h :Lve  reprcsenta t ion  in
Congrcss unti l  i t  has rat: i f ied an amendment
rvhich i ts people oppose? The Fourtecnth
Amenclment was adopted by means almost
as bad as that suggestcd above.8

Wc have spoken in the hope that the
Suprcme Court of thc United States may rc-
trcat from some of i ts rccent clccisions af-
fcc t i r ig  the  r igh ts  o f  a  sovcrc ign  s ta tc  to
<lctcrmine {or i tscl f  rvhat is proper pro-

ceclurc in i ts orvn courts as i t  af{ects i ts
own cit izens. However, we real ize that be-
clrrse of that Court 's superior power, we
mLrst pay homage to i t  even though we cl is-
agrce rvith i t ;  and so we now discuss the
rlcr i ts of this case just the same as though
the sword of Damocles did not hang over
oLrr heads.

We have only one question to decicle:
Dicl thc defendant below (the plaint i f f  in
this peti t ion) knowingly, intcl l igently, and
'r 'oluntari ly waive counsel ? Let us look at
the record of rvhat he said at the t ime he
s'aived counsel.

THE COURT: Do you understand
that this charge carr ies with i t  a penaltv

7. 65 Stat. 710, S 106b (1951), designates
tlre Administrator of General Services
Administration as the one whose duty it is
to certify that an amendment has been
ratified.

of imprisonment in the Utah State Pris-
o n ?

DEFENDANT DYETT: Yes, sir.

TFIE COURT: Do you have a prior

record ?

DIiFENDANT DYETT: No, sir.

TIIE COURT: Do you have an attor-
ney ?

DEFENDANT DYETT: No, sir.

TI{E COURT: Do you desire to be
represented by counsel ?

DEFENDANT DYETT: No, sir.

TIIE COURT: Do you understand
that you are cnti t lcd to be representcd by

cortnsel ?

DEFEND,,\NT DYETT: YCs.

TFIE COURT: Is i t  your dcsire to

waive counsel ?

DEFENDANT DYETT: Yes, sir.

T I IE  COURT:  Are  you f rce  on  ba i l?

DEFENDANT DYETT: YCS.

THE COURT: The record may show
that the defendant has waived his r ight to

coutrsel.

The Statute al lows you acldit ional t ime

before you are required to enter a plea,

or you may waive that t imc and etrter a

plea at this t ime. What is your desire?

DEFENDANT DYETT: I  wi l l  waive.

THE COURT: You waive your t ime ?

DEFENDANT DYETT: YES.

THE COURT: And enter a plea now ?

DEFENDANT DYETT: YCS.

TFIE COUR'I:  To the charge of issu-

ing a check against insuff icient funds,

how do you plead, guilty or not guilty ?

DEFENDANT DYETT: I  plead gui l-

ty, and reqtlest a prol-rat ionary-

THE COURT: Have you conferred

with an attorney?

DEFENDANT DYETT: NO.

8. X'or a more detailed aecount of how the
X'ourteenth Amendment was forced upon
the Nation, see articles in 11 S.C.L.Q'
484 and 28 Tul.L.Rev. 22.
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THE COURT: Why do you think you
are entitled to probation ?

DEFENDANT DYETT: Well ,  I  don't
know why. It's just my t'ishes, proba-
tionary.

At the time of arraignment the Court
asked the defendant rvhy he wrote the check,
and thc defendant answercd, "Well ,  just
didn't have any money, and I v"'rote it.
That 's al l  there is to i t ."  I Ie also said he
had writ tcn other checks which had not bcen
paid for. The prosecuting attorney had
six of the worthlcss chccks which had been
turned ovcr to the sherif f  bv merchants who
had been defrauded.

Thc defendant was not shou'n to be i l -
l i terate or feeble minded. He was gui l ty
and knew it and also kncw that the State
could prove it. He did not want either a
trial or a lawyer. Onc would have to
stretch his imagination to find that this de-
fendant did want a lawycr. So much
notoriety has been given to the right to
counscl on the part of defendants chargcd
with criminal acts that it is difficult to be-
lieve any grown man who is smart cnough
to defraud seven merchants into cashir-rg
rvorthless checks would not know about it.

In the case of Johnson v. Zerbst, 304 U.S.
458, 58 S.Ct. 1019, 82 L.Ed. 1461,146 A.L.R.
357, i t  was said:

It must bc remembcred, irowever, tl-rat
a judgment cannot bc lightly set aside by
collateral attack, even on habeos corpus.
When collaterally attacked, the judgment
of a court carrics with it a presumptior-r
of regularity. Wherc a dcfendant, with-
out counsel, acquiesces in a trial rbsult-
ing in his conviction and later seeks rc-
lease by the extraordinary remedy of
habeas corpus, thc burdcn of proof rcsts
upon him to cstablish that he did not
competently and intelligently waive his
constitutional right to assistance of Coun-
scl.

a
In the case of Cost v. Boles, D.C.,272 F.

Supp. 39, the prisoner had been convicted
in a state court and brought habeas corpus
in a federal 'court.  He test i f ied that the
trial court asked him if he w-anted counsel

Utah 275

but he did not understand this to mean that
if he could not afford an attorney, one
would be appointed for him. In dismissing
the prisoner's peti t ion the court at page 43.
sa id :

* * * the Court feels that thc ques-
t ion of whether a defendant "wants"
counsel "fair ly implies the avai labi l i ty of
the assistance of the court in obtaining
counsel i f  he rvished i t ."  Starks v. United
States, 264 F.2d, 797,800 (4 cir.  1959).
And sec Post v. Boles, 332 F.2d 738. 710,
(4 Cir.  1964). Thrrs, the Court feels that
the State has bornc i ts ini t ial  burdcn of
proving Cost 's "aff irmative acquicsccncc"
in procccding without counsel.

The case of Statc v. Gilbcrt.  78 N.M. .137.

432 P.2d 402 (1967), involved an attcmpt
by a prisoner to get out of prison on a writ
of habeas corpus on tl-rc ground that hc
did not undcrstandingly and intcl l igcntl l ,
waive his r ight to counsel. The Supreme
Court of New Mcxico held that proceecl ings
under the post-convict ion remedics rverc
civi l  in naturc and, thcreforc, govcrnccl l-ry
the Rulcs of Civi l  Proccdurc. The court
s a i d :

Thus thc Lrurdcn of proof at thc Rulc
93 hcaring reste<l on defcndant to cstab-
l ish that he did not competently and in-
tcl l igently rvaivc his r ight to counsel, and
this burdcn rcqrr ircd him to so convincc
thc court by a prcpondcrancc of thc cvi-
dence. ICitat ions omitted.] I Ic fai led to
mcet this burden, and we are of thc opin-
ion that thc evidencc substantial ly sup-
ports thc f :ndings of t l -re tr ial  court.

The case of Niclscn v. Turner. 20 Lrtah
2d 181, 435 P.2d 921. is on al l  fours rvith
the instant case. and in that case rel ief rvas
dcn iec l  to  thc  pc t i t ioncr .

Wc can scc no rcason to start talking
about who is going to pay a lawyer unti l
sonebocly \ \ 'ants onc. In fact, i t  should be
rememLered that al l  the court can do is to
appoint a larvyer to rvork for the cl ient. I t
is not thc province of the judge to make hirn
do i t  for free. That could be taking prop-
erty without due process of law. The de-
fendant rvho commits a crime is enti t led to
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have counsel, but he is not enti t led to a
free r ide at the expense of the public upon
whom he has just been preying. The
widorv and the orphan rvhose breadwinner
has been murdererl  in cold blood should not
be taxed to help the grr i l ty defendant escape
the conscquences of his cvi l  decd. I{e at
least should pay t ire lawycr for thc services
rendcrecl i f  hc cvcr bccomcs able to do so.
Thc lawycr undcr his oath wil l  pcrform just

as fait l .r ful ly on credit as he wil l  for cash.
For a court to say that a lalvyer rvi l l  not be
faithful to his cl ient rvho has not paid thc
fee in advance is but a rcf lect ion upon thc
standard of ethics of that part icular court.
I t  rvoulcl not say that whcn a cloctor opcratcs
on a patient who cannot pay, thc patient

wil l  not reccivc the best thc doctor can
give, ancl i t  i l l  bccomes a judgc-rvho theo-
re t i ca l l y  i s  an  cx- la rv ) ' c r - to  say  lha t  the
lawyer is not as loyal to his cl icnt as the
surgeon is to his paticnt. We are not ac-
quaintecl rvith any larvyer ."vho rvorrlcl not
put iorth his best efforts in behalf of his
cl ient sinrply because he had not Lreen paid
for his serviccs.

This plaint i f f  (clcfenclant bclorv) is grr i l ty
ancl admits i t .  l le saicl hc did not ryant a
larvyer, and u''e should respect his rvish.

By bringing the instant writ  of habeas
corpus before this court,  the peti t ioner has
clected to rely upon the record, since evi-
cience cannot be presented in test imonial
form before this court.  I t  seems clear to ns
that he knowingly and intel l igently ' rvaivecl

counsel, and we, thercforc, deny his peti-
t ion .

CI\LLISTI,R, J.,  concurs in the result.

l i l iNRIOD, J.,  concurs in t l-re result ancl
rcason lng .

CROCKETT, Chief Justice (concurring
in  the  resu l t ) :

I  concur in the order denying the peti-
t ioner's release on the ground that in lar.vful
and orderly proceedings he stani ls con-
victed and sentenced of the crime for which
he is imprisoned; and as is stated near the
conclusion of Justice El lett 's opinion this

case "is on al l  fours" with the case of Niel-
sen v. Turner, 20 Utah 2d 1Bl, 435 P.zd 921.
See a lso  Sydda l l  v .  T r r rner ,20Utah2d263,
437 P.zd 19,1, and State v. Workman, 20
utah 2d 178, 435 P.2d 919, rcccntly decicled
by this court.

TUCKETT, J.,  concurs in the concurring
opinion of CROCKETT, C. J.

20 Utah 2d .118

C l l n l o n  C .  T H O M P S O N ,  P l a l n t l f f
a n d  A p p e l l a n t ,

v.

AMERICAN CASUALTY COMPANY,
Defendant  and Respondent .

N o . 1 0 7 7 5 .

Suprt 'ntc Court of lJt irh.

llarch ?5, 1963.

Action for bcncfi ts rrndcr group acci-

dcnt pol icy. The Third Distr ict Court,

Salt Lake County, Stewart M. Flanson, J.,
granted insurcr 's motion for summary
judgment, and insurcd appealed. The Stt-
preme Court,  Cal l ister, J.,  held that cvi-
dcnce that 60-year-old employec lvho was

insured uncler group accidcnt pol icy rvas

assignecl new job the performance of which
caused him to bc exhaustcd at end of eac'h

day and that on evening of nolrworking

day he was rushcd to hospital where his

concl i t ion ' lvas diagnosed as prolonged gen-

cral ized status epi lepticus with left  side ern-
phasis created issue of {act as to whether
his disabi l i ty resulted from accidental
mcans and precluded grant of summary
judgment.

Remanded for tr ial .  .

l .  Insurance €455( l )
Term "accidental means" as contained

in pol icies means an injury which unex-

TEOI

pcc tcd ly  resu l ts  { rom
s h i c h  u a s  n o t  r c a s o l l .

See publication Wo
f o r  o l l r e r  j u r l i , . i r r l  ,
dr f in i t ions.

2 .  Judgmen t  €= t85 .3 ( t 2 )

F . r  i d cnce  t ha t  6 (

r r  I r u  n  As  i ns t r r cd  un t l e r
c ) '  \ \ : l s  ess i g r r cd  r r c r v  j

o f  u ' h i ch  caused  h im
cnt l  of  each c lay and
r ro r ru  o r k i ng  r l ay  hc  r va
r v h c r , '  h i s  c o n r l i t i o n  r v .
l ongc , l  gc r r c ra l i z c r l  s t a
1 , ' f t  s i , l e  c m p h a s i s  c r c a
1 , r  n h c t h c r  l r i s  d i s a t r i l i t
c i r l cn ta l  n t cans  and  p r cc
rnarv judgrncnt .

3 .  l n su rance  @467 .2

I v i dcnce  t ha t  i ns t

h istory shorved brain . , " '
< , t i c  c c r e h r a l  v l s c u l l r ,

t t e r y  cn rphysen ra  s t r f f ,

f i v c  < l ays  o f  wo r i . i ng  o
l l i s  c o n ( l i t i o n  w : r s  r l i ; r g

g l n c r : r i i z c ( l  s t a t u s  e p i l t
r , f  f : r c t  a s  t o  u h c l h c r

<l isabi l i ty  rcsul tcc l  f ron
< l i r c c t l y  and  i ndcpend r

causcs.

Gary L.  Tl - rer-r lcr ,  Sal :
pc l l an t .

\V .  Ro l , c r t  \V r i g l r t ,  )

rcspondcnt.

( . , \ l - I - ISTER,  
Jus t i c c

I ) c f endan t  i nsu rance

p la i n t i f f ' s  c l a im  f o r  ben

acc i r l cn t  i nsu rancc  po i

l r rought th is srr i t .  The
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r l epos i t i ons  end  a f f i dav i
at t t 's  mot ion for  summ

l , l a i r r t i  f f  a p p e a l s  t h e r c f r

Thc rc  i s  r r o  d i spu t c  a
abi l i t1. .  The pivotal  qr

l .  Richards v.  Stant lard
53 l - t r rh 022,  200 P.  101
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