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Malheur National Wildlife Refuge 
HC 72 Box 245 

Princeton, Oregon 97721 
(503) 493-2612 

February 18, 1994 

CERTIFIED MAIL: RETURN RECEIPT REQUESTED 

Dwight Hammond 
Hammond Ranches Inc. 
HC 72, Box 26 
Diamond, OR 97722 

Dear Mr. Hammond, 

This letter is to notify you of my intent to not reissue a 
Special Use Permit to you for haying and grazing privileges on 
Malheur Refuge. This decision will be effective beginning with 
the 1994-95 haying and grazing season. 

My proposal to make this decision is based upon a pattern of lack 
of compliance with refuge regulations over several years, and 
more recently the trespass of several hundred head of your cattle 
and your total disregard for the integrity of the new boundary 
fence in the Webb-Knox Spring area of Malheur Refuge. After a 
formal warning to you in my letter of June 1, 1993, stating that 
further violation of any refuge regulations could jeopardize your 
refuge permit, you have violated those regulations again. 

These are serious actions that show such a disregard for refuge 
resources that I must propose this action of no longer allowing 
you to be a refuge permittee. If you have any information that 
you want considered before my decision is final you have 20 days 
from this notification to provide me with a statement in 
opposition. Please refer to the enclosed Appeals Procedure, 
copied from Title 50 of the Code of Federal Regulations, Section 
25.45 for more information on this process. 

I look forward to hearing from you. 

Sincerely, 

Forrest W. Cameron 
Refuge Manager 



S.  cerely, S. 

W0-0■.---tK_.---- 
rrest W. Cameron 

TAKE 

United States Department of the Interior MAINA 

   

      

FISH AND WILDLIFE SERVICE 

Malheur National Wildlife Refuge 
BC 72 Box 245 

Princeton, Oregon 97721 
(503) 493-2612 

  

EN 	■ 

March 15, 1994 
CERTIFIED MAIL; RETURN RECEIPT REQUESTED 

Dwight Hammond 

Hammond Ranches, Inc. 
BC 72 Box 26 
Diamond, OR 97722 

Dwight, 

This letter is a follow-up to my letter of February 18, 1994, wherein you were given notice of a proposal to 
not renew your permit for grazing and haying privileges on Malheur National Wildlife Refuge. That letter cited 

rationale for the proposal not to renew your permit and told you that you had 20 days to respond to me with a 

statement of opposition. 

Subsequently on March 4, 1994, Mrs. Hammond was allowed to inspect files in our office and copied over 100 pages 
from them. Later that day we received a letter from you dated February 24, 1994 in which you asked to meet 
regarding your permit. Based on my March 14 telephone conversation with Mrs. Hammond, you chose to not meet 
about the permit, but instead to meet and discuss the Knox-Webb fence on March 15. 

At that meeting you contended that our fence would not hold your cattle off Refuge land because it was not 

attached well to the rimrock at each end and that a gate was not installed on the north section. Thus cattle 

would get through the fence and be trapped without water inside the Refuge. You told us that you had cut the 

fence to allow cattle to move back and forth to water. You did not consider this to be trespass. However your 

description does not fit with our observations. One of your fence cuts was less than 50 yards from an existing 

gate that could have been opened for cattle movement. Also, we noted that the fence had been cut several days 

prior to when your cattle were moved into this area and you made no effort to contact us with concerns for the 

adequacy of our fence. Also, we saw cattle access onto the Refuge only through the three cuts in the fence and 

not around rimrock at the ends of the fence or at the missing gate. You refused to cooperate with us on 

locating more suitable gates or on repair of the fence that you cut. Your disregard for our new boundary fence 

and refusal to remove your cattle from Refuge land resulted in trespass of your cattle from January 28 until 

we fixed the fence and herded your cattle back onto your land on February 2, 1994. 

For the incidents described above, based on a pattern of similar incidents in the past and also based on several 

incidents of noncompliance with regulations, including overt threats on the life and safety of refuge employees, 

I am confirming my proposed decision. My final decision is to not reissue a permit for you to hay or graze on 

Malheur Refuge. 

A copy of your process for appeal of my decision was enclosed with my February 18 letter. Your next appeal 
step, if you wish to take it, is to contact within 30 days Mr. Sanford Wilbur, Refuge District Supervisor, C/0 

Regional Director, U.S. Fish and Wildlife Service, 911 NE 11th Avenue, Portland, Oregon 97232-4181. If you 
have any questions about this process call me at 493-2612. 



UNITED STATES DEPARTMENT OF THE INTERIOR 

FISH AND WILDLIFE SERVICE 

Dwight Hammond 
Hammond Ranches, Inc. 
HC 72 Box 26 
Diamond, OR 97722 

NOTICE OF APPEAL OF THE FINAL DECISION OF THE 
MANAGER OF THE MALHEUR NATIONAL WILDLIFE REFUGE 
DATED MARCH 15, 1994 

On February 18, 1994 the manager of the identified 
Refuge issued a proposed decision of his intent not to reissue a 
Special Use Permit to Dwight Hammond, Hammond Ranches, Inc. 
(hereinafter, "Appellant") for haying and grazing on said Refuge. 
On February 24, 1994 the appellant issued to said manager a Freedom 
of Information Act Request and a statement in opposition to the 
proposed decision which, inter alia, expressed the need for the 
requested information to adequately make a statement in opposition. 
The manager has not responded to the Request. 

On March 15, 1994 the manager of the identified 
Refuge issued a final decision not to reissue a permit to appellant 
to hay or graze on said Refuge. Appellant denies the allegations of 
the proposed and final decisions, reaffirms his letters of February 
24, and appeals. 

1. The pertinent regulations provide no mechanism 

for a Fish & Wildlife Service employee or another to receive, test, 

or decide with evidence, or for appellant to provide evidence or 

learn of or participate in the creation of a record for review. 

Appellant requests an agency hearing on the record for that purpose 

because the decision is part of a quasi-judicial proceeding wherein 

material facts are in dispute and material and substantial factual 

issues exist for the resolution of which procedural due process 

requires confrontation of witnesses and cross examination, all of 

which rights appellants claim. 



Appellant request that the decision be suspended for 

such agency hearing and thereafter re-examined with the evidence 

adduced as was the case in Fishback v. United States, 519 F.Supp. 

190 (D.N.M. 1981). 

2. Although appellant is entitled to judicial review of 

the final administrative determination of the Department of the 

Interior, the procedure provided to appellant does not create a 

record which can be reviewed which would include reasonably 

specific allegations by the manager and appellant's response 

thereto. Appellant is not adequately informed of the reason for 

the decision or the allegations relied upon by the manager in 

making his decision. If the manager now or hereafter assembles any 

record, it will be unverified and unverifiable allegations and 

arguments in any form and from any source selected, post hoc, by 

the manager without providing appellant with the opportunity of 

examination and response, and it is, therefore, impossible for a 

judicial review to test the final administrative determination 

against the applicable legal standards. Appellant is thereby 

deprived of the right of judicial review to the extent permitted by 

law. 

3. The Department of the Interior has adopted an appeal 

process which provides procedural due process by and through the 

Office of Hearings and Appeals (see 43 CFR Part 4, Subparts A, B, 

and E), and such process can be applied by said Service Appellant 

asserts that the lack of this which is requested and its 

consequence is reason for appeal, and if the request for a hearing 

on the record is denied, is reason for concluding that the 



manager's actions are unlawful. 

4. Appellant requests request an opportunity for an oral 

presentation at the headquarters of the Refuge. 	Appellant 

requests that said presentation shall occur after the manager 

responds to appellant's request for information and that the 

presentation includes an opportunity to present documentary 

evidence. 

Appellant requests that said presentation shall also 

include an opportunity to examine under oath and on the record the 

manager and such other and additional persons as the appellant may 

then call. 

5. Appellant requests the employees, officers and agents 

of the Service: (1) to provide appellant with a copy of every 

document which is filed in the administrative record of the final 

decision and every document which was reviewed and considered in 

reaching it, and (2) inform appellant of and provide appellant with 

evidence of every ex parte communication between the decider or 

members of his staff with the area manager or regional director or 

members of their staff relating to the subject matter of the final 

decision, and (3) provide appellant with a specific inventory at 

the' time of the oral presentation of every writing which the 

manager claims is part of the administrative record. 

6. This appeal is filed with Sanford Wilbur, Refuge 

District Supervisor, C/O Regional Director, U.S. Fish and Wildlife 

Service, 911 NE 11th Avenue, Portland, OR 97232-4181, the official 

which said final decision identifies as the appropriate official 

pursuant to 50 CFR 25.45(f). 



April 12, 1994. 

Dwight Hammond 
Hammond Ranches, Inc. 
Appellant. 



United States Department of the Interior 

FISH AND WILDLIFE SERVICE 
911 NE. I I th Avenue 

Portland, Oregon 97232-4181 
IN RFT'lli REFER TO: 

April 20, 1994 

Dwight Hammond 
Hammond Ranches, Inc. 
HC72, Box 26 
Diamond, Oregon 97722 

Dear Mr. Hammond: 

Thank you for your April 12, 1994 letter, asking for reconsideration of Refuge Manager 
Forrest Cameron's March 15 decision not to reissue haying and grazing permits to 
you on Malheur National Wildlife Refuge. 

Mr. Cameron's decision was based on your failure to comply with the conditions of 
previous permits and your reluctance to follow refuge rules and procedures. Your 
appeal does not provide any information for my further consideration. Therefore, 1 
uphold Mr. Cameron's decision and deny your appeal. 

Under 50 CFR 25.45, you may appeal my decision to Regional Director Marvin Plenert 
at this same address. Should you choose to appeal to this final authority, I urge you 
to present him with specific information that would help him understand the situation. 
You will need to persuade him that there are grounds for reconsideration. 

Sincer y, 

Sanford R. Wilbur 

cc: 	Malheur NWR 



UNITED STATES DEPARTMENT OF THE INTERIOR 

FISH AND WILDLIFE SERVICE 

Dwight Hammond 
Hammond Ranches, Inc. 
HC 72 Box 26 
Diamond, OR 97722 

NOTICE OF APPEAL OF THE FINAL DECISION OF THE 
MANAGER OF THE MALHEUR NATIONAL WILDLIFE REFUGE 
DATED MARCH 15, 1994 

On February 18, 1994 the manager of the identified 

Refuge issued a proposed decision of his intent not to reissue a 

Special Use Permit to Dwight Hammond, Hammond Ranches, Inc. 

(hereinafter, "Appellant") for haying and grazing on said Refuge. 

On February 24, 1994 the appellant issued to said 

manager a Freedom of Information Act Request and a statement in 

opposition to the proposed decision which, inter alga, expressed 

the need for the requested information to adequately make a 

statement in opposition. 

On March 15, 1994 the manager of the identified 

Refuge issued a final decision not t❑ reissue a permit to appellant 

to hay or graze on said Refuge. 

The manager failed to respond to the Freedom of 

Information Act Request prior to April 12, 1994 and on that day 

appellant gave notice of appeal from the final decision to the 

appropriate area manager. Thereafter, and after the date on which 

said notice was required to be filed the manager partially 

responded by mailing on April 14, 1994. 
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On April 20, 1994 the appropriate area manager 

affirmed the final decision. ❑n April 27, 1994 appellant renewed 

and amplified the Freedom of Information Act Request, such request 

is unanswered, and appellant continues unable to adequately make a 

statement in opposition. 

Because of the application of 50 CFR 25.45, the time 

for appeal to the regional director expires on May 20, 1994 and, 

because of the failure of such officers to inform appellant as to 

reasons for making the identified decisions in any particular with 

respect to which appellant would be able to provide responding 

evidence, appellant is unable to do more than conjecture and 

respond in the same degree of generality as used by said 

decisions. 

Copies of the proposed decision and the final 

decision, appellant's notice of appeal therefrom, and the affirming 

decision are attached hereto. All statements and requests within 

said notice of appeal are incorporated by this reference herein and 

reiterated as if herein expressed haec verba. 

Appellant denies the allegations of the proposed 

and final decisions, reaffirms his letters of February 24, and 

April 27, 1994, and appeals to the regional director. 

7. The proposed decision alleges that there exists 

a "pattern of lack of compliance with refuge regulations over 

several years, and more recently the trespass of several hundred 

head of —cattle and your total disregard for the integrity of the 

new boundary fence in the Webb-Knox Spring area.." The final 
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decision alleges, on the one hand, that appellant's retponse 

thereto did not pertain to "the permit" but, on the other hand, 

pertained to the "Knox-Webb fence". Thus, appellant cannot 

certainly identify the reason for the decision from the text of the 

proposed and final decisions, appellant assumes that the reason 

involves a controversy respecting the fencing by Service personnel 

of the Diamond-Frenchglen Wagon Road. 

This controversy is explained in appellant's letter 

to the regional director dated April 29, 1994, a copy of which is 

attached hereto and by this reference incorporated herein. The 

statements within appellant's letter are true. No officer of the 

Service has responded to said letter nor has the meeting referred 

to therein been called by any officer of the Service. 

Neither the proposed or final decision identifies 

any other act or acts upon which it claims to justify its 

allegation of a "pattern" of noncompliance or any allegation of any 

noncompliance with regulations. Appellant denies any pattern of 

noncompliance or any noncompliance with regulations pertaining to 

its use of the refuge. Attached are letters of persons who are or 

were employees of the Refuge or those holding permits upon the 

Refuge; these persons have had the best opportunity to observe and 

evaluate appellant's grazing and haying practices within the 

Refuge. 

The final decision alleges that an employee of 

appellant made "overt threats on the life and safety of refuge 

employees". Various employees of the refuge have carried side arms 
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during field conferences with employees of appellant and others, 

and employees of appellant have never been armed. The Service 

armaments created an environment which was not conducive to 

reasoned dialogue and at field meetings which pertained to the 

Diamond-Frenchglen Wagon Road, the armaments provoked anger on some 

occasions, but the exchange of words never erupted into any 

physical touching by any employee of appellant or any other kind of 

response that could be reasonably interpreted as a "threat on the 

life and safety of refuge employees." Moreover, given the armament 

of the Service employees on such occasions and the lack of armament 

of employees of appellant, the refuge employees could not have 

reasonably believe themselves threatened. 

8. Appellant is an Oregon corporation and all of the 

stockholders are Dwight and Susan Hammond and their son, Steven. 

The corporation has been entitled to, and has used the refuge for 

livestock grazing and haying continuously since 1965. After that 

time, appellant moved livestock and vehicles over the Diamond-

Frenchglen Wagon Road, and its employees know the location and 

course of said Road. 

The Diamond-Frenchglen Wagon Road has the protection 

of Section 2477 and has been in public use since at least December 

7, 1877. Attached is a copy of a map of the area prepared by 

authority of the United States Surveyor General. There are other 

maps predating 1976, currently available, disclosing the existence 

and course of said Road, including Metsker's Map of Harney County, 

Baca Lake, Oregon Quad of the U.S. Department of the Interior 
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Bureau of Land Management, Malheur National Wildlife Refuge, Branch 

of Engineering, 1962, County Map Service, Harney County, Oregon:  

Eagle Productions, Inc.  

From south to north, the Wagon Road traverses Range 

32 1/2 East of the Willamette Meridian through Townships 32 and 31. 

Attached is a copy of the Harney County Tax Map disclosing features 

existing prior to 1976. The Wagon Road begins at Frenchglen to the 

west of Township 32, enters the Township in Section 6, courses 

south to Section 8, thence north through Sections 8 and 5. 

Appended to the map of Township 32 is a photograph 

of a point along the course of the Wagon Road. The photograph 

references a number which corresponds to the indicated 

point. 

Appended to the map of Township 31 are photographs 

of points along the course of the Wagon Road, and each references 

a number which corresponds to the indicated points. Within 

appellant's attached letter dated April 29, page 2, paragraph 1, 

there is the reference to a branch of the main stem running to the 

east from the Clemens Corral, and it is this branch of the Wagon 

Road that is used by appellant and others in movements of livestock 

and vehicles to the east. This branch begins at a crossing in the 

southeast quarter of the southeast quarter of Section 32, marked 

number 2 and continues to the southeast into Township 32. 

Photograph number 3 is a gate within an old fence 

running in a north-south direction, and the gate is through the 

branch of the Wagon Road previously described. Photograph number 4 
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is a view facing north along the old fence. This fence had been 

regarded as the boundary of the Refuge, whereas the legal boundary 

was approximately one mile east at which photograph number 5 was 

taken to the west, looking at the Wagon Road. Photograph number 6 

is a view of the Wagon Road looking west to the gate shown on 

photograph number 3. 

Photograph number 7 is along the main stem of the 

Wagon Road looking north toward Bridge Creek. Numbers 8 and 9 are 

along the main stem of the Wagon Road looking to the north. The 

fence in view is the continuation of that shown on number 4 as 

marking what had been previously regarded as the eastern boundary 

of the Refuge. 

Photograph number 10 is along the main stem of the 

Wagon Road looking north through a gate in an east-west fence line 

installed in approximately 1982. This gate was occasionally locked 

by Refuge employees. Number 11 is a view along the Wagon Road 

looking north. Photograph number 12 is along the main stem of the 

Wagon Road looking north through a gate in the fence line, the 

boundary of the Refuge east of the midsection line of Section 16. 

Number 13 is a view looking north along the main stem. 

Photograph 14 is a view of the land of appellant 

east of the Refuge boundary along the midsection line of Section 

16, through which the main stem of the Wagon Road is approaching 

the boundary. The boundary fence was constructed late in 1993 and 

crossed the Wagon Road without gating it. Appellant's employee was 

first aware of the fence closing of the Wagon Road as he was moving 
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hay with a tractor and trailer. 	It was impossible for him to 

reverse his direction or communicate with Refuge employees, and he 

cut the fence across the Road. This is the incident referred to in 

the third paragraph of the final decision of March 15, 1994. Number 

15 is a view of the Wagon Road within the Refuge and number 16 is 

a view of the Wagon Road as it approaches the Refuge boundary with 

the land of appellant, shown to the east of the rock jacks. 

However, the employees of the Refuge failed to install a gate 

between the rock jacks and exposed the Refuge lands and appellant's 

private lands to the use of livestock grazing on the other. 

The Wagon Road leaves the Refuge near the point of 

photograph number 16 at the northeast quarter of the northeast 

quarter of Section 16 and the Road continues to the northeast and 

to Diamond, Oregon. 

9. This appeal is filed with Regional Director 

Marvin Plenert, United States Department of the Interior, Fish and 

Wildlife Service, 911 NE 11th Avenue, Portland, OR 97232-4181, the 

official which is identified as the appropriate official pursuant 

to 50 CFR 25.45(f). 

May 18, 1994. 

-ar 

Dwigh  /  Hammond 
Hammond Ranches, Inc. 
Appellant. 
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United States Department of the Interior 

FISH AND WILDLIFE SERVICE 
911 NE. 11th Arcnue 

Portland, Oregon 97232-4181 
IN RETINREFER 

In reply refer to: 
	 JUN 0 	H 

ARW-ID/OR/WA 

Mr. Dwight Hammond 
Hammond Ranches, Inc. 
Diamond, Oregon 97722 

Dear Mr. Hammond: 

Thank you for your May 18, 1994, letter appealing a March 15, 
1994, decision by Refuge Manager Forrest Cameron to not reissue 
haying and grazing permits to you on Malheur National Wildlife 
Refuge. I have discussed this topic with staff from the Refuge 
and Regional Office and have reviewed the correspondence 
surrounding the issue. Your maps and photographs were useful in 
reminding me of the area that I had personally visited in the 
fall of 1990 and again in 1992. 

The decision to not reissue haying or grazing permits to you was 
based on your destruction of a government fence as you hauled hay 
from the fields under your permit on the east side of Malheur 
Refuge. Also, as a consequence of your action, your cattle were 
able to trespass into the Refuge through the cuts you made in the 
fence. You refused to remove the trespass cattle until the 
Refuge staff fixed the fence which you had cut. The final issue 
stated for not reissuing your permit was that you had made 
repeated and overt threats on the life and safety of Refuge 
employees. 

Regarding the cutting of the Refuge's east boundary fence, you 
had initially contended that your action was justified to keep 
your cattle from being caught in an area without water, between 
two Refuge fences. You later said in your April 29, 1994, letter 
that your "movement could not be reasonably reversed or aborted, 
and could be continued only by cutting wire." I assume by 
records of other conversations that "movement" refers to hauling 
of hay from your Refuge permitted field to your stackyard just 
east of the Refuge boundary. On review of this situation I 
believe that the fence cutting was unnecessary on your part. 
First, you had been asked on two occasions during November of 
1993, to work with the Refuge staff on choosing locations of the 
gates. Secondly, a gate was located immediately south of the cut 
that you made in the fence, and it is of ample width to be used 



in your hay hauling if you had wanted to. Thirdly, the cutting 
of fence in other locations north of this site was not necessary 
for your hauling of hay, and in no way could your actions be 
warranted because your "movement could not be reasonably reversed 
or aborted." 

Further, regarding destruction of government property, the 
"pattern of similar incidents of noncompliance" was documented in 
part regarding your breaching of the Refuge's Center Patrol Road. 
The possible consequences of this destruction of a road were 
discussed with you during your June 1993, Permittee Meeting. 
Also, in a June 1, 1993, letter you were warned that further 
violation could subject you to cancellation of your Refuge 
permit. 

Regarding the trespass of your cattle on Refuge land from 
January 28 until February 2, 1994, I believe that this trespass 
was willful and could have been resolved had you cooperated with 
Refuge staff. It is your responsibility to remove cattle from 
permitted grazing fields on the Refuge to your private land and 
see that they stay there. If there was a problem with the new 
Refuge boundary fence, you could have notified a Refuge staff 
member. Not only did you not notify anyone, your three cuts were 
the primary routes of trespass for your cattle to enter the 
Refuge. Then, when you were asked to remove the cattle by 
Manager Cameron, you refused to remove the cattle and made no 
offer to cooperate in fixing the fence. You did not even offer 
to fix the portion that you had cut. 

Regarding the assertion by Refuge Manager Cameron that your 
noncompliance with regulations included overt threats on the life 
and safety of Refuge employees, I take this most seriously. 
These instances occurring and documented on November 3, 1986, 
March 12, 1987, April 12, 1991, June 7, 1993, February 8, 1994, 
and March 15, 1994, clearly demonstrate a pattern as referred to 
by Manager Cameron. The incidents are a violation of law and 
have been reported to our Law Enforcement Division and to the 
Harney County Sheriff's Office. In your appeal you explain that 
the "exchange of words never erupted into any physical touching 
by any employee of the appellant or any other kind of response 
that could be reasonably interpreted as a 'threat on the life and 
safety of refuge employees.'" You explain further that Service 
employees were armed and your employees were not. In fact, the 
March 15, 1994 incident was the only time when an armed Service 
employee was present. On the advice of this Regional Office the 
Refuge Law Enforcement Officer was there because of the violent 
nature that you had shown in previous meetings. I am convinced 
that no "physical touching" occurred only because Refuge 
employees responded in a calm and mature way when exposed to your 
threats of violence. 



Regarding the reasons for Manager Cameron's decision to not 
reissue haying or grazing permits to you, I have reached the 
following conclusions: 

1) I agree with Manager Cameron's conclusion that you 
violated your permit by cutting the Refuge's east boundary 
fence while removing hay from the Refuge. 

2) I also agree with his conclusion that you did allow your 
cattle to trespass on Refuge land from January 28 until 
February 2, 1994. Further, that trespass was willful on 
your part and could have been avoided had you chosen to work 
cooperatively with Refuge staff. 

3) 1 agree with Manager Cameron's conclusion that you have 
on numerous occasions threatened the life and safety of 
Refuge employees, and I will not tolerate that behavior 
from any permit holder on a national wildlife refuge. 

For the above reasons I deny your appeal and affirm Refuge 
Manager Cameron's decision to not reissue a permit to you to hay 
or graze on Malheur National Wildlife Refuge. 

It is obvious that the issue of your access through the east side 
of Malheur Refuge is as yet unresolved. I would like to have 
John Doebel, Assistant Regional Director, Refuges and Wildlife, 
meet with you on site sometime during the August-September period 
to work on the resolution of that issue. If you agree that such 
a meeting is possible, please work out the details with Forrest 
Cameron. 

Sincerely, 

MARVIN L. VIIINRT 
Regional Director 
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William F. Schroeder, Esq. 
Carol DeHaven Skerjanec, Esq. 
P.O. Box 220 
Vale, OR 97918 
503/473-3141 
W.Alan Schroeder, Esq. 
P.O. Box 267 
Boise, ID 83701 
208/384-1627 
Lawyers for appellants. 

OFFICE OF RANKS4 APPEALS 

JUL 5 1994 

DIRECTOR'S OFFICE 

BEFORE THE DEPARTMENT OF THE INTERIOR 

OFFICE OF HEARINGS AND APPEALS 

DIRECTOR 
4015 Wilson Boulevard 

Room 1103 Ballston Tower No. 3 
Arlington, VA 22203 

Dwight Hammond 
Hammond Ranches, Inc. 
HC 72 Box 26 
Diamond, OR 97722 

On June 9, 1994 the Regional Director of the Fish and 

Wildlife Service rendered his decision which affirmed a decision of 

the Refuge Manager of the Malheur National Wildlife Refuge not to 

reissue to appellant a Special Use Permit for haying and grazing 

privileges on the Refuge, effective beginning with the 1994-1995 

haying and grazing season. This is the 

NOTICE OF APPEAL 

from that decision and the decision of the Refuge Manager of the 

Malheur National Wildlife Refuge. 

Standing of appellant. Jurisdiction of Director. The 

person identified in the caption, the appellant, is directly 

affected by such determination and is aggrieved by the decision in 

that it deprives appellant of a permit to exercise privileges 

which it has annually exercised since 1964 and upon which 

appellant's private land and business depends. 



This is a case within the jurisdiction of the Department 

of the Interior involving review functions of the Secretary that do 

not lie within the appellate review jurisdiction of an established 

Appeals Board and which are not specifically excepted in the 

general delegation of authority to the Director, insofar as is 

known to appellant. 43 CFR 4.1, 4.700.1  

Statement of facts. Attached are copies of the 

proposed decision of the Refuge Manager dated February 18, 1994, 

his final decision dated March 15, the notice of appeal therefrom 

dated April 12, the decision of the Refuge District Supervisor 

dated April 20, the notice of appeal therefrom dated May 18 

(without exhibits), and the decision of the Regional Director. Each 

and every request, admission, denial, and statement of fact within 

each of the notices of appeal are by this reference incorporated 

herein, as if herein set forth haec verba In addition, appellant 

has been deprived of oral presentation prescribed by 50 CFR 

25.45(e). 

The decision of the Refuge Manager and every subsequent 

administrative decision was made without providing appellant with 

1 43 CFR 4.700 provides that a condition to the right of appeal 
invoked herein depends, in part, upon the existence of a regulation 
which "allow(s) a right of appeal to the head of the Department 
from such action or decision." The phrase, "head of the Department" 
is not defined. As to the Fish and Wildlife Service, see 50 CFR 
1.7, 2.1. 43 CFR 1.2 defines "Department" as including any "unit of 
the Department of the Interior, whether in Washington, DC or in the 
field and any officer or employee thereof". 50 CFR 25.45 provides 
for a two level administrative appeal of a refuge manager's 
decision, to an area manager and the regional director whose 
decision "shall be final"; as such, it is the regional director who 
is the head of the Department within the meaning of 43 CFR 4.700. 
Because a regulation exists which "allow(s) a right of appeal to 
the head of the Department from such action or decision", the state 
condition is satisfied. 



evidence supporting the factual determinations of the Manager and 

every subsequent administrative reviewer. Appellant is without 

knowledge as to whether or what evidence is claimed by the agency 

to exist and has had no opportunity to respond. 

Relief requested.  

1. 43 CFR 4.702 requires the appropriate official to 

transmit to the Director the official file as therein defined, 

writings which appellant has not seen as constituting the official 

file, except for the writings filed by appellant and the attached 

decisions to appellant. The filing is required within ten days 

after receipt of a copy of this Notice, there is no specific 

requirement for the service of a copy of such official file upon 

appellant, and appellant invokes the application of 43 CFR 4.22(b) 

to the official file. 

2. 43 CFR 4.704 permits "a hearing upon the entire 

matter" and appellant requests a hearing because the deciding 

officer alleges facts and has made his decision based upon such 

allegations which appellant denies. 

3. In the event a hearing is denied, appellant desires to 

file a brief as provided by 43 CFR 4.703, but the time within which 

it is required to do so is insufficient in consideration of the 

fact that appellant will not have examined the writings 

constituting the official file until approximately fourteen days 

after this date provided the appropriate official timely files the 

official file and simultaneously serves appellant. Appellant moves 

the Director for an extension of time to and including September 12 

within which to serve and file its opening brief. Following the 



conclusion of the briefing, appellant requests oral argument as 

permitted by 43 CFR 4.704 and that such argument should occur 

within the venue of the matter, Harney County, Oregon. 

4. In the event a hearing is denied, appellant desires to 

respond to writings within the official file, augmenting it. 

Appellant desires to do so with affidavits and depositions of 

witnesses, including employees of the said department, including, 

but not limited to Forrest Cameron, Refuge Manager, and such others 

as the official file may disclose to have personal knowledge of 

facts upon which his decision depends. Appellant requests to and 

including October 3 within which to file such affidavits and 

depositions and to thereafter file an additional brief as permitted 

by 43 CFR 4.703 on or before October 24. 

Appellant requests application of 43 CFR 4.26 and, within 

the limits of said regulation, requests the Director to now require 

as a general subpoena, the attendance of employees of the Fish and 

Wildlife Service who are disclosed by the official record to have 

knowledge of the facts in_issue. 

5. Appellant equests that the decision be reversed. 

William 
	

Schroeder, of appellant's lawyers. 

Certificate of Document, Filing and Service  
My signature certifies this document as provided by 43 

CFR 1.5. 	The time allowed within which to file and serve the 
within document expires on July 11, 1994. 	This document was 
transmitted to the office in which the filing is required 
(identified in the caption) before the end of the period in which 
it was required to be filed, such transmission being by delivery on 
June 28, 1994 to the United States Postal Service at Boise, Id. the 
original of said document within an envelope with postage prepaid 
thereon addressed for certified mailing to said office, requesting 
the return of a receipt for delivery thereof. On June 28, 1994 I 
mailed a copy of this document to Marvin L. Plenert, Regional 
Director, United States Department of the Interior, Fish and 



, 
1 

June 2Z 21:. .1(Llci.  

W.F. h der. 

Wildlife Service, 911 NE 11th Avenue, Portland, OR 97232-4181 and 
to Forrest Cameron, Refuge Manager, Malheur National Wildlife 
Refuge, HC-72 Box 245, Princeton, OR 97721 as prescribed by 43 CFR 
4.701. 



United States Department of the Interior 
OFFICE OF THE SOLICITOR 

Pacific Northwest Region 
500 N.E. Multnomah Street, Suite 607 

Portland. Oregon 97232 

July 14, 1994 

Barry Hill, Director 
Office of Hearings and Appeals 
Department of the Interior 
4015 Wilson Boulevard 
Ballston Tower No. 3, Rm. 1103 
Arlington, VA 	22203 

RE: Dwight Hammond v. U.S. Fish and Wildlife Service 

Dear Mr. Hill: 

Enclosed for filing is the Respondent's Motion to Dismiss 
and Memorandum in Support of Respondent's Motion to Dismiss, in 
the above-captioned case. Also attached is a Certificate of 
Service, certifying that a copy of the Respondent's Motion to 
Dismiss and the Memorandum in Support of Respondent's Motion to 
Dismiss has been served to the Appellant. 

For your convenience, I have also enclosed is a copy of the 
Appellant's Notice of Appeal, with attachments. 

Diane K. Hoobler 
Attorney 
Pacific Northwest Region 

Enclosures 

OFFICE OF HEARINGS & APPEALS 

.1111 1 5 1994 

DIRECTOR'S OFFICE 



UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF HEARINGS AND APPEALS 

DWIGHT HAMMOND, 	 ) 
) 

Appellant, 	 ) 	RESPONDENT'S MOTION 
) TO DISMISS 

v. ) and 
) MEMORANDUM IN SUPPORT 

U.S. FISH AND WILDLIFE ) OF RESPONDENT'S 
SERVICE, ) 

) 
MOTION TO DISMISS 

Respondent. ) 
) 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the 
Respondent's Motion to Dismiss and Memorandum in Support of 
Respondent's Motion to Dismiss in the above referenced proceeding 
was mailed this date to: 

CERTIFIED MAIL Z004423893 
RETURN RECEIPT REQUESTED 

William F. Schroeder, Esq. 
Carol DeHaven Skerjanec, Esq. 
P. 0. Box 220 
Vale, OR 	97918 

CERTIFIED MAIL Z004423892 
RETURN RECEIPT REQUESTED 

W. Alan Schroeder, Esq. 
P 0 Box 267 
Boise, ID 	83701 

Dated this 14th day of July, 1994. 

Patricia Warren 
Secretary 
Pacific Northwest Region 

OFFICE OF HEARINGS & APPEALS 

,IUL 1 5 1994 

DIRECTOR'S OFFICE 



UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF HEARINGS AND APPEALS 

DWIGHT HAMMOND, 	 ) 
) 

Appellant, 	 ) 	RESPONDENT'S MOTION 
) 	 TO DISMISS 

V. 	 ) 
) 

U.S. FISH AND WILDLIFE 	 ) 
SERVICE, 	 ) 

) 
Respondent. 	 ) 
	 ) 

WHEREAS, Appellant has challenged a decision of the U.S. 

Fish and Wildlife Service Regional Director in Portland, Oregon, 

not to reissue a Special Use Permit for haying and grazing 

privileges on Malheur National Wildlife Refuge, Oregon; and 

WHEREAS, pursuant to 50 C.F.R. § 25.45(d), the Regional 

Director's decision in this matter is final; and 

WHEREAS, pursuant to 43 C.F.R. § 4.700, the Office of 

Hearings and Appeals has jurisdiction over proceedings only when 

Department of the Interior regulations allow a right of appeal to 

the Secretary of the Interior, and not when another Departmental 

official has sole administrative or discretionary authority; 

NOW, THEREFORE, the Respondent moves that the Office of 

Hearings and Appeals dismiss this case based on lack of 

jurisdiction; and, further, 

PAGE 1 - RESPONDENT'S MOTION TO DISMISS 
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That the Respondent's time for transmitting any appeal file 

and filing any answering brief be tolled pending the Office's 

ruling on this motion. 

Respectfully, submitted, 

)
(dAL.e 

Diane K. Hoobler 
Counsel for the 
U.S. Fish and Wildlife Service 

Dated: July 14, 1994 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF HEARINGS AND APPEALS 

OFFICE OF HEARINGS I APPEALS 

JUL 5 1994 

DIRECTOR'S OFFICE 

DWIGHT HAMMOND, 	 ) 
) 

Appellant, 	 ) 	MEMORANDUM IN SUPPORT 
) 	OF RESPONDENT'S 

v. 	 ) 	MOTION TO DISMISS 
) 

U.S. FISH AND WILDLIFE 	) 
SERVICE, 	 ) 

) 
Respondent. 	 ) 
	 ) 

I. Introduction  

The Appellant filed this appeal on June 28, 1994, to 

challenge a decision by the U.S. Fish and Wildlife Service not to 

reissue him a Special Use Permit for haying and grazing 

privileges on the Malheur National Wildlife Refuge, Oregon. The 

Respondent hereby moves to dismiss this appeal because this 

matter is not within the jurisdiction of the Office of Hearings 

and Appeals. 

II. Background  

Under the National Wildlife Refuge System Administration Act, 16 

U.S.C. 668dd-ee, Congress assigned management of the National 

Wildlife Refuge System to the Secretary of the Interior "through 

the United States Fish and Wildlife Service." 16 U.S.C. 

668dd(a)(1), The Fish and Wildlife Service is authorized to 

permit other activities on a national wildlife refuge if such 

activities are compatible with the major purposes for which the 
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refuge was established. 16 U.S.C. 668dd(d)(A). The 

administration of refuge permits is governed by regulations 

promulgated by the Department of the Interior at 50 C.F.R. Part 

25, Subpart D. Among other provisions, the regulations establish 

an appeals procedure for persons who are adversely affected by a 

refuge manager's decision concerning a permit or permit 

application. 50 C.F.R. § 25.45. 

Under the regulations, prior to making any adverse decision 

on a permit or permit application, the refuge manager is first 

required to notify the permittee or applicant of the proposed 

action and provide twenty (20) days for the permittee or 

applicant to present a statement in opposition. 50 C.F.R. § 

25.45(b). Within twenty (20) days after receipt of the statement 

in opposition, the refuge manager must notify the permittee or 

applicant of his or her final decision. Id. If the refuge 

manager intends to proceed with the proposed action, the 

permittee or applicant has thirty (30) days in which to file a 

written appeal to the appropriate area manager. 50 C.F.R. § 

25.45(c). Within thirty (30) days of the postmarked date of the 

appeal, the area manager must notify the permittee or applicant 

of his or her decision. Id. The permittee or applicant then has 

thirty (30) days to further appeal to the appropriate regional 

director. Id. The regional director's decision must be issued 

within thirty (30) days of the postmarked date of appeal and is 

final. 50 C.F.R. § 25.45(d). 

PAGE 2 - MEMORANDUM IN SUPPORT OF RESPONDENT'S MOTION TO DISMISS 
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On February 18, 1994, Forrest W. Cameron, Refuge Manager of 

the Malheur National Wildlife Refuge, notified the Appellant of 

his intent not to reissue a Special Use Permit for haying and 

grazing privileges on the Refuge, effective beginning with the 

1994-95 haying and grazing season. (See attachment to 

Appellant's Notice of Appeal.) In accord with 50 C.F.R. § 

25.45(b), the Appellant was provided twenty (20) days to present 

a statement in opposition to the proposed decision. On March 15, 

1994, Mr. Cameron notified the Appellant of his decision not to 

reissue a haying and grazing permit to the Appellant. (See 

attachment to Appellant's Notice of Appeal.) This decision was 

based on noncompliance with refuge regulations, including 

allowing cattle to trespass onto the Refuge and threatening the 

lives and safety of Refuge employees. Mr. Cameron also informed 

the Appellant of his right to appeal the decision to Mr. Sanford 

Wilbur, the Refuge District Supervisor, as the appropriate area 

manager pursuant to 50 C.F.R. § 25.45(c). 

In a notice dated April 12, 1994, the Appellant asked the 

Refuge District Supervisor to reconsider the Refuge Manager's 

decision. (See attachment to Appellant's Notice of Appeal.) On 

April 20, 1994, the Refuge District Supervisor issued a decision 

upholding the Refuge Manager's decision. (See attachment to 

Appellant's Notice of Appeal.) Pursuant to 50 C.F.R. § 25.45(c), 

the Refuge District Supervisor also informed the Appellant of his 

right to appeal for a final decision to Marvin Plenert, Fish and 

Wildlife Service Regional Director in Portland, Oregon. 
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On May 18, 1994, the Appellant filed an appeal with the 

Regional Director. (See attachment to Appellant's Notice of 

Appeal.) On June 9, 1994, the Regional Director denied the 

appeal and affirmed the Refuge Manager's decision not to reissue 

the Appellant a permit to hay and graze on Malheur National 

Wildlife Refuge. (See attachment to Appellant's Notice of 

Appeal.) 

III. Argument  

Appeal procedures for persons who are adversely affected by 

a refuge manager's decision related to a permit or permit 

application for activities within the National Wildlife Refuge 

System are governed by Departmental regulations set forth at 50 

C.F.R. § 25.45. These regulations explicitly provide that the 

final decision on such permit appeals rests with the appropriate 

U.S. Fish and Wildlife Service regional director. 50 C.F.R. § 

25.45(d). Appellant has received a final decision from the 

appropriate regional director in accordance with these 

regulations, and has exhausted his administrative appeals. 

In some instances, persons aggrieved by a decision of a 

Department official may appeal to the Director, Office of 

Hearings and Appeals. 43 C.F.R. § 4.700. However, this right of 

appeal is limited to cases "in which Departmental regulations 

allow a right of appeal to the head of the Department from such 

action or decision. 	." Id.' Further, the regulations 

In addition, the case must not be one which lies within the 
appellate review jurisdiction of an established Appeals Board and 
is not excepted from the review authority delegated to the Director 
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explicitly provide that "[n]° appeal will lie when the action of 

the Departmental official was based solely upon administrative or 

discretionary authority of such official." Id. In this case, 

Departmental regulations do not allow a right of appeal to the 

head of the Department; decisions on refuge permit appeals 

clearly rest within the sole authority of the appropriate U.S. 

Fish and Wildlife Service regional director. See 50 C.F.R. § 

25.45(d)) 

In the face of the plain language of 50 C.F.R. § 25.45(d), 

the Appellant attempts to find ambiguity in the phrase "head of 

the Department." Appellant argues that, in this case, 

authorization to appeal to the Fish and Wildlife Service regional 

director is authorization to appeal to the "head of the 

department." See Appellant's Notice of Appeal at 2, n. 1 (June 

28, 1994). However, this ignores 43 C.F.R. § 4.1 which states 

that the Office of Hearings and Appeals is a representative of 

the Secretary. Furthermore, taken to its logical conclusion, 

Appellant's argument that the Fish and Wildlife Service regional 

director is the "head of the department" would mean that any 

of the Office of Hearings and Appeals. 43 C.F.R. § 4.700. 

Compare 50 C.F.R. § 25.45(d) to 50 C.F.R. §§ 11.21-.25, 
pertaining to the assessment of civil penalties for violations of 
certain wildlife laws. The latter regulations specifically allow 
for appeal of civil penalty assessment decisions by the Director of 
the Fish and Wildlife Service to the Office of Hearings and 
Appeals. 	See, e.g., U.S. Fish and Wildlife Service v. Tatum, 
Docket No. D 91-4, U.S. Department of the Interior, Office of 
Hearings and Appeals (July 2, 1993. 
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appeal to the regional director should have been directed to the 

Office of Hearings and Appeals. See 43 C.F.R. § 4.700. 

In summary, Appellant has completed the administrative 

appeals accorded to him by applicable Departmental regulations. 

Under the unambiguous language of these regulations, the 

Appellant is not entitled to further appeal to the Office of 

Hearings and Appeals. The Office of Hearings and Appeals should 

grant this motion to dismiss. 

Respectfully submitted, 

tdAL •  
Diane K. Hoobler 
Counsel for the 
U.S. Fish and Wildlife Service 

Dated: July 14, 1994 
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16 USCS § 668aa 	 CONSERVATION 

ENDANGERED SPECIES OF FISH AND WILDLIFE 

§§ 668aa-668cc-6. [Repealed] 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
These sections (Act Oct. 15, 1966, P. L. 89-669, §§ 1-3, 80 Stat. 926, 
927; Dec. 5, 1969, P. L. 91-135, § 12, 83 Stat. 282; Dec. 5, 1969, P. L. 
91-135, §§ 1-6, 83 Stat. 275-278) were repealed by Act Dec. 28, 1973, 
P. L. 93-205, § 14, 87 Stat. 903, effective 12/28/73, as provided by § 16 
of such Act. Similar provisions as reenacted appear as 16 USCS §§ 1531 
et seq. 
Section 668aa set out the Congressional findings, declaration of policy, 
and statement of purposes in seeking the protection of endangered spe-
cies of fish and wildlife; section 668bb set out the powers and duties of 
the Secretary of the Interior in carrying out the mandate of the 
Endangered Species Conservation Act of 1969; section 668cc covered the 
Secretary's duty to cooperate with the States, area administration, 
management agreements, and disposition of revenues; section 668cc-1, 
defined the terms "Secretary", "fish or wildlife", "United States", and 
"person"; section 668cc-2, covered the importation of endangered spe-
cies and set out civil and criminal penalties by reference to the provisions 
of 16 USCS § 668cc-4; section 668cc-3 provided for the determination by 
the Secretary of the species threatened with extinction, the methods to 
be used and the factors determinative of the Secretary's determination, 
and the rule making procedures to be used; section 668cc-4 set out the 
penalties for violation of 16 USCS §§ 668cc-2, 668cc-3, and the provi-
sions for their enforcement; section 668cc-5 covered international agree-
ments for fish and wildlife preservation; section section668cc-6 called for 
the coordination of administration of provisions relating to endangered 
species of fish and wildlife with animal quarantine and tariff laws, and 
provided for the non-impairment of the functions of the Secretaries of 
Agriculture and Treasury under agriculture and tariff laws, including 
imports. 

§ 668dd. National Wildlife Refuge System 

(a) Designation; administration; continuance of resources-management-
programs for refuge lands in Alaska; disposal of acquired lands; proceeds. 
(1) For the purpose of consolidating the authorities relating to the various 
categories of areas that are administered by the Secretary of the Interior 
for the conservation of fish and wildlife, including species that are 
threatened with extinction, all lands, waters, and interests therein admin-
istered by the Secretary as wildlife refuges, areas for the protection and 
conservation of fish and wildlife that are threatened with extinction, 
wildlife ranges, game ranges, wildlife management areas, or waterfowl 
production areas are hereby designated as the "National Wildlife Refuge 
System" (referred to herein as the "System"), which shall be subject to the 
provisions of this section, and shall be administered by the Secretary 
through the United States Fish and Wildlife Service. With respect to ref- 
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WILDLIFE PROTECTION 	
16 USCS § 668dd 

uge lands in the State of Alaska, those programs relating to the manage-
ment of resources for which any other agency of the Federal Government 
exercises administrative responsibility through cooperative agreement 
shall remain in effect, subject to the direct supervision of h te United States 

Fish and Wildlife Service, as long as such agency agrees to exercise such 

responsibility. 
(2) No acquired lands which are or become a part of the System may be 
transferred or otherwise disposed of under any provision of law (except by 
exchange pursuant to subsection (b)(3) of this section) unless— 

(A) the Secretary of the Interior determines with the approval of the 
Migratory Bird Conservation Commission that such lands are no lon-
ger needed for the purposes for which the System was established; and 

(B) such lands are transferred or otherwise disposed of for an amount 

not less than- 
(i) the acquisition costs of such lands, in the case of lands of the 
System which were purchased by the United States with funds from 
the migratory bird conservation fund, or fair market value, which-
ever is greater; or 
(ii) the fair market value of such lands (as determined by the Secre-
tary as of the date of the transfer or disposal), in the case of lands of 
the System which were donated to the System. 

The Secretary shall pay into the migratory bird conservation fund the ag-
gregate amount of the proceeds of any transfer or disposal referred to in 
the preceding sentence. 
(3) Each area which is included within the System on January 1, 1975, or 
thereafter, and which was or is— 

(A) designated as an area within such System by law, Executive order, 

or secretarial order; or 
(B) so included by public land withdrawal, donation, purchase, ex-
change, or pursuant to a cooperative agreement with any State or local 
government, any Federal department or agency, or any other govern-

mental entity, 
shall continue to be a part of the System until otherwise specified by Act 
of Congress, except that nothing in this paragraph shall be construed as 

precluding- 
(i) the transfer or disposal of acquired lands within any such area pur-
suant to paragraph (2) of this subsection; 

(ii) the exchange of lands within any such area pursuant to subsection 
(b)(3) of this section; or 
(iii) the disposal of any lands within any such area pursuant to the 
terms of any cooperative agreement referred to in subparagraph (B) of 

this paragraph. 
(b) Administration; public accommodations contracts; acceptance and use of 
funds; exchange of properties; cash equalization payments. In administering 

the System, the Secretary is authorized- 
619 
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16 USCS § 668dd 	 CONSERVATION 

(1) to enter into contracts with any person or public or private agency 
through negotiation for the provision of public accommodations when, 
and in such locations, and to the extent that the Secretary determines will 
not be inconsistent with the primary purpose for which the affected area 
was established. 
(2) to accept donations of funds and to use such funds to acquire or 
manage lands or interests therein, and 
(3) to acquire lands or interests therein by exchange (A) for acquired lands 
or public lands, or for interests in acquired or public lands, under his ju-
risdiction which he finds to be suitable for disposition, or (B) for the right 
to remove, in accordance with such terms and conditions as he may pre-
scribe, products from the acquired or public lands within the System. The 
values of the properties so exchanged either shall be approximately equal, 
or if they are not approximately equal the values shall be equalized by the 
payment of cash to the grantor or to the Secretary as the circumstances 
require. 

(c) Prohibited and permitted activities; application of mining and mineral 
leasing laws, hunting or fishing regulations, and State laws or regulations. 
No person shall knowingly disturb, injure, cut, burn, remove, destroy, or 
possess any real or personal property of the United States, including natural 
growth, in any area of the System; or take or possess any fish, bird, mammal, 
or other wild vertebrate or invertebrate animals or part or nest or egg thereof 
within any such area; or enter, use, or otherwise occupy any such area for 
any purpose; unless such activities are performed by persons authorized to 
manage such area, or unless such activities are permitted either under 
subsection (d) of this section or by express provision of the law, proclama-
tion, Executive order, or public land order establishing the area, or amend-
ment thereof: Provided, That the United States mining and mineral leasing 
laws shall continue to apply to any lands within the System to the same 
extent they apply prior to the effective date of this Act [Oct. 15, 1966] unless 
subsequently withdrawn under other authority of law. With the exception of 
endangered species and threatened species listed by the Secretary pursuant 
to section 4 of the Endangered Species Act of 1973 [16 USCS § 1533] in 
States wherein a cooperative agreement does not exist pursuant to section 
6(c) of that Act [16 USCS § 1535(c)] nothing in this Act shall be construed 
to authorize the Secretary to control or regulate hunting or fishing of resi-
dent fish and wildlife on lands not within the system. The regulations 
permitting hunting and fishing of resident fish and wildlife within the System 
shall be, to the extent practicable, consistent with State fish and wildlife laws 
and regulations. The provisions of this Act shall not be construed as affecting 
the authority, jurisdiction, or responsibility of the several States to manage, 
control, or regulate fish and resident wildlife under State law or regulations 
in any area within the System. 

(d) Use of areas; administration of migratory bird sanctuaries as game taking 
areas; rights of way, easements, and reservations; payment of fair market 
value. (1) The Secretary is authorized, under such regulations as he may 
prescribe, to- 



WILDLIFE PROTECTION 	 16 USCS § 668dd 

(A) permit the use of any area within the System for any purpose, 
including but not limited to hunting, fishing, public recreation and 
accommodations, and access whenever he determines that such uses are 
compatible with the major purposes for which such areas were estab-
lished: Provided, That not to exceed 40 per centum at any one time of 
any area that has been, or hereafter may be acquired, reserved, or set 
apart as an inviolate sanctuary for migratory birds, under any law, 
proclamation, Executive order, or public land order may be adminis-
tered by the Secretary as an area within which the taking of migratory 
game birds may be permitted under such regulations as he may pre-
scribe unless the Secretary finds that the taking of any species of 
migratory game birds in more than 40 percent of such area would be 
beneficial to the species; and 
(B) permit the use of, or grant easements in, over, across, upon, 
through, or under any areas within the System for purposes such as but 
not necessarily limited to, powerlines, telephone lines, canals, ditches, 
pipelines, and roads, including the construction, operation, and main-
tenance thereof, whenever he determines that such uses are compatible 
with the purposes for which these areas are established. 

(2) Notwithstanding any other provision of law, the Secretary of the 
Interior may not grant to any Federal, State, or local agency or to any 
private individual or organization any right-of-way, easement, or reserva-
tion in, over, across, through, or under any area within the system in 
connection with any use permitted by him under paragraph (1)(B) of this 
subsection unless the grantee pays to the Secretary, at the option of the 
Secretary, either (A) in lump sum the fair market value (determined by 
the Secretary as of the date of conveyance to the grantee) of the right-of-
way, easement, or reservation; or (B) annually in advance the fair market 
rental value (determined by the Secretary) of the right-of-way, easement, 
or reservation. If any Federal, State, or local agency is exempted from 
such payment by any other provision of Federal law, such agency shall 
otherwise compensate the Secretary by any other means agreeable to the 
Secretary, including, but not limited to, making other land available or 
the loan of equipment or personnel; except that (A) any such compensa-
tion shall relate to, and be consistent with, the objectives of the National 
Wildlife Refuge System, and (B) the Secretary may waive such require-
ment for compensation if he finds such requirement impracticable or un-
necessary. All sums received by the Secretary of the Interior pursuant to 
this paragraph shall, after payment of any necessary expenses incurred by 
him in administering this paragraph, be deposited into the Migratory Bird 
Conservation Fund and shall be available to carry out the provisions for 
land acquisition of the Migratory Bird Conservation Act (16 U.S.C. 715 
et seq.) and the Migratory Bird Hunting Stamp Act (16 U.S.C. 718 et 
seq.). 

(e) Penalties. Any person who violates or fails to comply with any of the 
provisions of this Act or any regulations issued thereunder shall be fined 
under title 18, United States Code, or imprisoned for not more than 1 year, 
or both. 
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(f) Enforcement provision; arrests, searches, and seizures; custody of prop-
erty; forfeitures; disposition. Any person authorized by the Secretary of the 
Interior to enforce the provisions of this Act or any regulations issued there-
under, may, without a warrant, arrest any person violating this Act or 
regulations in his presence or view, and may execute any warrant or other 
process issued by an officer or court of competent jurisdiction to enforce the 
provisions of this Act or regulations, and may with a search warrant search 
for and seize any property, fish, bird, mammal, or other wild vertebrate or 
invertebrate animals or part or nest or egg thereof, taken or possessed in 
violation of this Act or the regulations issued thereunder. Any property, fish, 
bird, mammal, or other wild vertebrate or invertebrate animals or part or 
egg thereof seized with or without a search warrant shall be held by such 
person or by a United States marshal, and upon conviction, shall be forfeited 
to the United States and disposed of by the Secretary, in accordance with 
law. The Director of the United States Fish and Wildlife Service is autho-
rized to utilize by agreement, with or without reimbursement, the personnel 
and services of any other Federal or State agency for purposes of enhancing 
the enforcement of this Act. 
(g) Regulations; continuation, modification, or rescission. Regulations appli-
cable to areas of the System that are in effect on the date of enactment of 
this Act [Oct. 15, 1966] shall continue in effect until modified or rescinded. 
(h) National conservation recreational area provisions; amendment, repeal, 
or modification. Nothing in this section shall be construed to amend, repeal, 
or otherwise modify the provision of the Act of September 28, 1962 (76 Stat. 
653; 16 U.S.C. 460K-460K-4) which authorizes the Secretary of the Interior 
to administer the areas within the System for public recreation. The provi-
sions of this section relating to recreation shall be administered in accor-
dance with the provisions of said Act. 

(i) Exemption from State water laws. Nothing in this Act shall constitute an 
express or implied claim or denial on the part of the Federal Government 
as to exemption from State water laws. 
(Oct. 15, 1966, P. L. 89-669, § 4, 80 Stat. 927; July 18, 1968, P. L. 90-404, 
§ 1, 82 Stat. 359; Dec. 28, 1973, P. L. 93-205, § 13(a), 87 Stat. 902; Dec. 3, 
1974, P. L. 93-509, § 2, 88 Stat. 1603; Feb. 17, 1976, P. L. 94-215, § 5, 90 
Stat. 190; Feb. 27, 1976, P. L. 94-223, 90 Stat. 199; Nov. 8, 1978, P. L. 95-
616, §§ 3(f), 6, 92 Stat. 3111, 3114; Dec. 31, 1987, P. L. 100-226, § 4, 101 
Stat. 1551; Nov. 14, 1988, P. L. 100-653, Title IX, § 904, 102 Stat. 3834.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
References in text: 
"The United States mining and mineral leasing laws", referred to in 
subset. (c), are classified generally to 30 USCS §§ 1 et seq. 
"This Act", referred to in this section, is Act Oct. 15, 1966, P. L. 89-
669, 80 Stat. 927, which generally enacted 16 USCS §§ 668aa-668ee, 
amended 16 USCS §§ 460k, 696, 696b, 715c, 715i-715k and 718d, and 
repealed 16 USCS §§ 715d-1, 715d-2, 7151, and 715m. For full classifica-
tion of this Act, consult USCS Tables volumes. 
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, ederal Forms 

free grazing 

.-,ntenance and regulation 

maintain, and regulate the use of, stock 
arge a fee for or permit the free use of 

vestock free of charge 

ersort, including prospectors and miners, 
iber of livestock upon any land included 
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r on allotment held by other lessee or 
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54.) 

cal Note 

teferences 

24  

(a) Any lessee of or applicant for grazing privileges, including any person 
:escribed in subsection (c) of section 316/ of this title, may procure a review 

any action or decision of any officer or employee of the Interior 
Department in respect of such privileges, by filing with such officer as the 
se:retary of the Interior may designate of the local land office an applica- 
:ion for a hearing, stating the nature of the action or decision complained of 
and the grounds of complaint. Upon the filing of any such application such 
,,Nicer of such land office shall proceed to review such action or decision as 
.%arly as may be in accordance with the rules of practice then applicable to 
Applications to contest entries under the public land law. Subject to such 
rules of practice, appeals may be taken by any party in interest from the 
decision of such officer to the Secretary. 

(h) The Secretary shall take no action which will adversely affect rights 
under any lease pursuant to this subchapter until notifying the holder of 
such lease that such action is proposed and giving such holder an opportuni- 
: for a hearing. 

t Mar. 4, 1927, c. 513, § 14, 44 Stat. 1454; 1946 Reorg. Plan No. 3, § 4.03, eff. July 
In. 1946, 11 F.R. 7876, 60 Stat. 1100; July 18, 1968, Pub.L. 90-403, § 3, 82 Stat. 
z5S.) 

Historical Note 

Land Office" and such officer as the Secre-
tary 14 the Interior may designate" and "such 
officer" for "register" on authority of section 
403 of Reorg.Plan No. 3 of 1946, which 
abolished the General Land Office and the 
Commissioner thereof and transferred the 
functions of the General Land Office to a new 
agency in the Department of the Interior to 
be known as the Bureau of Land Manage-
ment. and the functions of the Commissioner 
of the General Land Office to the Secretary of 
the Interior. See section 403 of Reorg.Plan 
No. 3 of 1946. set out as a note under section 
1 of this title. 

§ 316n. Administration 

(a) The Secretary shall promulgate all rules and regulations necessary to 
the administration of this subchapter, shall execute its provisions, and may 
(1) in accordance with the civil service laws appoint such employees and in 
accordance with chapter 51 and subchapter III of chapter 53 of Title 5 fix 
their compensation, and (2) make such expenditures (including expenditures 
for personal service and rent at the seat of government and elsewhere, for 
law books, books of reference, periodicals, and for printing and binding) as 
may be necessary efficiently to execute the provisions of this subchapter. 

(b) The Secretary of Agriculture is authorized to continue investigations, 
experiments and demonstrations for the welfare, improvement, and increase 
of the reindeer industry in Alaska, and upon the request of the Secretary of 

325 

References in Text. The public land law, 
%lerred to in subsec. (a), is classified general-
k to this title. 

Codification. Section was formerly classi-
6.:11 to section 471m of Title 48, Territories 
And Insular Possessions. 

1968 Amendment. Subsec. (a). Pub.L. 
mu-403 designated existing provisions as sub-
sec. (a). 

Subset:. (b). Pub.L. 90-403 added subsec. 
Int 

Transfer of Functions. "Secretary" was 
s,:hstituted for "Commissioner of the General 

1 
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SCHWENKE v. SECRETARY OF THE INTERIOR 
Cite as 720 F.28 571 (1983) 

In conclusion, because the patients have 
not demonstrated a legitimate entitlement 
to residence and continued services at Hale 
Mohalu, the due process clause does not 
require that they be granted a hearing be-
fore the state may close that facility. We 
therefore need not decide whether the pa-
tients were afforded sufficient notice and 
hearings to satisfy the fourteenth amend-
ment. 

Charles E. SCHWENKE, Lester Earl 
Nickels, and Russell K. Nickels, 

Plaintiffs-Appellees, 

V. 

SECRETARY OF THE INTERIOR, Di-
rector of the Fish and Wildlife Service 
and Refuge Manager of the Charles M. 
Russell National Wildlife Refuge, De-
fendant-Appellant, 

and 

National Wildlife Federation, Montana 
Wildlife Federation, 

Defendants-Intervenors-Appellants. 

Nos. 82-3132, 82-3175. 

United States Court of Appeals, 
Ninth Circuit. 

Argued and Submitted Jan. 3, 1983. 

Decided Oct. 14, 1983. 

Ranchers holding grazing permits on 
wildlife range brought action against the 
Secretary of the Interior and officials of the 
Department of the Interior's Fish and Wild-
life Service seeking declaratory judgment 
relating to the grazing of livestock on the 
wildlife range. The United States District 
Court for the District of Montana, James F. 
Battin, Chief District Judge, granted par-
tial summary judgment in favor of ranch- 
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ers, holding that livestock grazing and live-
stock conservation were coequal priority 
and that grazing was to he administered 
under the Taylor Grazing Act, and the Sec-
retary appealed. The Court of Appeals, 
Norris, Circuit Judge, held that: (1) execu-
tive order created limited priority for wild-
life to range's forage resources, beyond 
which grazing and wildlife preservation had 
equal status; (2) the priority scheme had 
not been revoked by enactment of the Wild-
life Refuge Act Amendment; and (3) while 
the Amendments did not change relative 
priorities of wildlife and livestock on the 
range, it did change statute under which 
the range was to he administered from the 
Taylor Grazing Act to the National Wildlife 
Refuge System Administration Act. 

Vacated and remanded. 

1. Game c=,21/2 
Executive order established a limited 

priority in access to forage resources of 
Montana wildlife range for sharptail 
grouse, antelope, and secondary species rea-
sonably necessary to maintain a balanced 
wildlife population and, beyond those limits, 
wildlife and livestock were to have equal 
priority in access to the range's forage re-
sources. 

2. Statutes c=458 
Repeal of statute or order by implica-

tion is not favored. 

3. Game cz=fr4 
Priority scheme established by execu-

tive order creating a limited priority for 
wildlife access to forage resources of wild-
life range was not revoked by enactment of 
the Wildlife Refuge Act Amendments 
which transferred the control of the range 
from the Bureau of Land Management and 
the Fish and Wildlife Service jointly to the 
Service alone. National Wildlife Refuge 
System Administration Act of 1966, § 4, as 
amended, 16 U.S.C.A. § 668dd. 

4. Game c=,21/2 
While the Wildlife Refuge Act Amend-

ments did not change relative priorities of 
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wildlife and livestock to forage resources on 
wildlife range, it did change statute under 
which the range was to be administered 
from the Taylor Grazing Act to the Nation-
al Wildlife Refuge System Administration 
Act. Taylor Grazing Act, § 1 et seq., as 
amended, 43 U.S.C.A. § 315 et seq.; Na-
tional Wildlife Refuge System Administra-
tion Act of 1966, §§ 4, 5, as amended, 16 
U.S.C.A. §§ 668dd, 668ee. 

C. Delos Putz, Jr., San Francisco, Cal., for 
plaintiff s-appellees. 

Thomas France, Missoula, Mont., Thomas 
H. Pacheco, Dept. of Justice, Washington, 
D.C., for defendant-appellant. 

Appeal from the United States District.  
Court for the District of Montana. 

Before FERGUSON, BOOCHEVER and 
NORRIS, Circuit Judges. 

NORRIS, Circuit Judge. 

This case involves a series of executive 
orders and statutes dealing with livestock 
grazing and wildlife preservation on the 
Charles M. Russell National Wildlife Range 
(Russell Range or Range), an area of ap-
proximately 823,456 acres in northeastern 
Montana owned by the United States. We 
are called upon first to decide the relative 
priorities of wildlife and livestock in access 
to the natural forage resources of the 
Range. Second, we must decide whether 
livestock grazing on the Russell Range is to 
be administered under the Taylor Grazing 
Act or the National Wildlife Refuge System 
Administration Act (Wildlife Refuge Act). 

Plaintiffs are ranchers holding permits 
for grazing on the Russell Range. They 
brought this action against the Secretary of 
the Interior and officials of the Department 
of the Interior's Fish and Wildlife Service 

I. After the district court granted plaintiffs mo-
tion for partial summary judgment, both the 
plaintiffs and the Secretary filed notices of ap-
peal invoking the jurisdiction of this court pur-
suant to 28 U.S.C. § 1292(a)(1) (1976). The 

seeking a declaratory judgment that live-
stock grazing on the Russell Range should 
be administered under the Taylor Grazing 
Act, rather than the Wildlife Refuge Act, 
as a use entitled to equal status with wild-
life preservation, and that the Fish and 
Wildlife Service had unlawfully subordinat-
ed livestock grazing on the Russell Range to 
wildlife protection. 

The district court granted partial summa-
ry judgment in favor of the ranchers,' hold-
ing that livestock grazing and wildlife con-
servation are of coequal priority and that 
grazing is to be administered under the 
Taylor Grazing Act. On appeal, the Secre-
tary argues that the land constituting the 
Russell Range was set aside by the govern-
ment in 1936 primarily for wildlife preser-
vation and that livestock grazing was to be 
only an incidental use. Alternatively, the 
Secretary argues that if the government 
ever intended to accord livestock grazing 
and wildlife protection equal status, Con-
gress changed that priority scheme by legis-
lation passed in 1976. Finally, the Secre-
tary contends that legislation passed by 
Congress in 1976 mandates that grazing on 
the Russell Range be administered under 
the Wildlife Refuge Act, not the Taylor 
Grazing Act. 

II 
The first important legislation dealing 

with livestock grazing in the Western 
States was the Taylor Grazing Act, ch. 865, 
48 Stat. 1269 (codified as amended at 43 
U.S.C. § 315 (Supp. V 1981)), enacted in 
1934. The Act authorized the Secretary of 
the Interior "in his discretion, by order to 
establish grazing districts ... [on public 
lands], which . .. in his opinion are chiefly 
valuable for grazing and raising forage 
crops." 43 	§ 315. The Act also es- 
tablished a system for administering the 
grazing districts, through the issuance of 
grazing permits and the collection of graz- 

plaintiffs then filed a motion to dismiss the 
appeals, arguing that there was no jurisdiction 
under section 1292(a)(1). We denied the mo-
tion to dismiss, holding that we had jurisdiction 
to hear the appeals under section 1292. 
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ing fees. Shortly after passage of the Act, 
several grazing districts were created under 
the Taylor Grazing Act, including districts 
on the land that later became the Russell 
Range.2  

In 1936, two years after passage of the 
Taylor Grazing Act, President Roosevelt is-
sued Executive Order No. 7509, 3 C.F.R. 227 
(1936). That order contained several impor-
tant provisions. First, it created the Fort 
Peck Game Range on the land that is now 
the Charles M. Russell Range and ordered 
that the Range was to be "withdrawn from 
settlement, location, sale or entry and re-
served and set apart for the conservation 
and development of natural wildlife re-
sources and for the protection and improve-
ment of public grazing land and natural 
forage resources." Id. 

Second, E.O. 7509 directed that conserva-
tion and development of wildlife on the 
Range were to be under the joint jurisdic-
tion of the Secretary of the Interior and the 
Secretary of Agriculture and that grazing 
and natural forage resources on the Range 
were to be under the sole jurisdiction of the 
Secretary of the Interior.3  

Third, the order specifically provided for 
a wildlife use. Since it is this part of E.D. 
7509 that is at the heart of the present 
controversy, we set it out in full: 

2. These grazing districts were established on 
lands withdrawn from settlement and sale by 
Executive Order No. 6910 (Nov. 26, 1934), 
That order, signed in 1934, withdrew all unap-
propriated public rand in several Western 
States from settlement and sale pending deter-
mination of "the most useful purpose to which 
such land may be put in consideration of the 
provisions of the [Grazing] Act 	and for 
conservation and development of natural re-
sources." The district court held that the order 
withdrew the Russell Range for grazing pur-
poses under the Taylor Grazing Act. Because 
it could find no evidence that this withdrawal 
has been revoked, the district court held that 
grazing and wildlife had equal priority on the 
Range and the Russell Range must still be ad-
ministered under the Taylor Grazing Act. The 
Secretary argues, and the ranchers seem to 
concede, Brief for Plaintiff-Appellees at 14 n. 3, 
that the district court erred on this point. The 
district court decision ignores Executive Order 
No. 7274 (Jan. 14, 1936), signed by President 
Roosevelt in 1936. That order amended E.O.  

24 571 (1983) 

[T]he natural forage resources [on the 
Range] shall be first utilized for the pur-
pose of sustaining in a healthy condition a 
maximum of four hundred thousand 
(400,000) sharptail grouse, and one thou-
sand five hundred (1,500) antelope, the 
primary species, and such nonpredatory 
secondary species in such numbers as may 
be necessary to maintain a balanced wild-
life population, but in no case shall the 
consumption of forage by the combined 
population of the wildlife species be al-
lowed to increase the burden of the range 
dedicated to the primary species. 

Id. at 228 
Finally, the order provided that "all the 

forage resources within this range or pre-
serve shall be available, except as herein 
otherwise provided with respect to wildlife, 
for domestic livestock" under rules and reg-
ulations promulgated by the Secretary of 
the Interior under the authority of the Tay-
lor Grazing Act. Id. 

E.O. 7509 can be read in several ways. It 
is possible, as the Secretary argues, to read 
the order as establishing an absolute priori-
ty eor wildlife over livestock. E.O. 7509 
specifically provides that "the natural for-
age resources [of the Russell Range] shall 
be first utilized" for the purpose of main-
taining primary and nonpredatory second-
ary species of wildlife in such numbers as 

6910 to exclude "from the operation thereof all 
lands which are now, or may hereafter be, 
included within grazing districts duly estab-
lished pursuant to the provisions of the TGA so 
long as such lands remain a part of any such 
grazing district." This order, both parties 
agree, revoked E.O. 6910 as to the Russell 
Range. Thus any withdrawal of the Russell 
Range lands effected by E.O. 6910 was no long-
er valid. The dispute in this case thus centers 
not on the meaning of E.O. 6910, but instead on 
the meaning of E.O. 7509, which followed it. 

3. In 1936, when E.O. 7509 was issued. the Bu-
reau of Land Management was a part of the 
Department of the Interior while the Fish and 
Wildlife Service was a part of the Department 
of Agriculture. It was not until three years 
later, in 1939, that Fish and Wildlife Service 
was moved to the Department of the Interior 
and the Secretary of the Interior thereby be-
came responsible for administration of the en-
tire Range. 
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necessary to maintain a balanced wildlife 
population. While forage resources within 
the Range are available for livestock graz-
ing, they are available "except as ... oth-
erwise provided [in the order] with respect 
to wildlife." The "first utilized" language 
applies to (1) primary species; (2) secondary 
species; and (3) a balanced wildlife popula-
tion. It is not unreasonable to argue that 
the numbers set out in the order establish 
priority among types of wildlife and that 
the first utilized language, referring as it 
does to both "primary" and "secondary spe-
cies," establishes an absolute priority for 
wildlife over livestock. 

It is also possible to read E.O. 7509, as do 
the ranchers, as making no distinction be-
tween wildlife and livestock in terms of 
access to the resources of the Range. The 
preamble to E.O. 7509 provides that the 
Range is withdrawn from settlement and 
sale "for the conservation and development 
of natural wildlife resources and for the 
protection and improvement of public graz-
ing lands and natural forage resources." 
Id. at 227. This passage, at least, does not 
distinguish between wildlife and livestock. 
Moreover, it is undisputed that from 1936 
until 1976, the Bureau of Land Manage-
ment and the Fish and Wildlife Service 
administered the Russell Range on the 
premise that wildlife and livestock had 
equal priority in access to the resources of 
the Range. 

Neither the ranchers' nor the Secretary's 
position, however, is ultimately convincing. 
The ranchers' position—that grazing and 
wildlife preservation enjoy equal status on 
the Range—altogether ignores the lan-
guage commanding that the resources of 
the Range shall be "first utilized" for the 
support of certain types of wildlife. The 
argument of the Secretary—that wildlife 
has absolute priority on the Range—ignores 

4. The ranchers argue that this historical prac-
tice should be dispositive in our interpretation 
of E.O. 7509. While lengthy historical practice 
can be a significant aid in interpreting unclear 
legislative or executive pronouncements, see 
Bryant v. Yellen, 447 U.S. 352, 100 S.Ct. 2232, 
65 L.Ed.2d 184 (1980); Andrus v. Shell Oil Co., 
446 U.S. 657, 100 S.Ct. 1932, 64 L.Ed.2d 593 

forty years of administration of the Range 
by the Fish and Wildlife Service and the 
Bureau of Land Management.4  It also ig-
nores the language of the order itself. E.O. 
7509 refers to a "maximum" of 400,000 
sharptail grouse and 1500 antelope. Had an 
absolute wildlife priority been intended, it 
is hard to see why such limits were estab-
lished. Moreover, the last portion of E.O. 
7509 provides that land 

acquired and to be acquired by the Unit-
ed States for the use of the Department 
of Agriculture for the conservation of 
migratory birds and other wildlife, shall 
be and remain under the exclusive admin-
istration of the Secretary of Agriculture 
and may be utilized for public grazing 
purposes only to such extent as may be 
determined by the said Secretary to be 
compatible with the utilization of said 
lands for the purposes for which they 
were acquired as aforesaid under regula-
tions prescribed by him. 

Id. at 228. This language clearly estab-
lished an absolute priority for wildlife on 
any lands that may be acquired by the 
Department of Agriculture for conservation 
of birds and Wildlife. If such a priority had 
been intended on the entire Range, we 
would expect similarly explicit language to 
have been employed. Finally, if an abso-
lute priority for wildlife had been intended 
on the entire Range there would have been 
no need then to carve out a priority for 
wildlife on particular parts of the Range. 

[1] We therefore reject both of these 
extreme positions. We instead are per-
suaded by an intermediate position that 
seems to us to represent a fairer reading of 
E.O. 7509 than that advanced by either the 
ranchers or the Secretary. We believe E.O. 
7509 establishes a limited priority for wild-
life beyond which grazing and wildlife pres-
ervation have equal status. It is clear that 

(1980), it is useful only in interpreting language 
that is facially unclear. In the case of E.O. 
7509, we cannot ignore the order's explicit lan-
guage establishing a limited priority for wildlife 
on the Russell Range, even if the Bureau of 
Land Management and the Fish and Wildlife 
Service chose to do so for a number of years. 
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some priority for wildlife was intended. 
E.O. 7509 specifically provides that the re-
sources of the Range shall be "first uti-
lized" to support the primary and secondary 
species. It is equally clear, however, that 
that priority was limited. The order pro-
vides that the Range shall be first utilized 
for wildlife up to a maximum of 400,000 
sharptail grouse, 1500 antelope, and that 
number of secondary species necessary to 
maintain a balanced wildlife population. 
We thus hold that E.O. 7509 established a 
priority in access to the forage resources of 
the Range for, in numbers within the Secre-
tary's discretion, a maximum of 400.000 
sharptail grouse, 1500 antelope, and that 
number of secondary species reasonably 
necessary to maintain a balanced wildlife 
population. Beyond those limits, wildlife 
and livestock have equal priority in access 
to the forage resources of the Range. 

We do not believe the Secretary would 
vigorously dispute our reading of E.O. 7509. 
Fundamentally, our reading is that of the 
Secretary tempered by the numerical limits 
on priority for wildlife set out explicitly in 
the order. The Secretary does, however, 
argue that E.O. 7509, regardless of how it is 
read, is irrelevant to the priority scheme 
that must currently be employed on the 
Range because legislation passed by Con-
gress in 1976 revoked E.O. 7509 and set 
forth a new priority scheme for access to 
the forage resources of the Range. It is to 
that argument that we now turn. 

III 
On October 15, 1966, Congress enacted 

the National Wildlife Refuge System Ad-
ministration Act, Pub.L. 89-669, 80 Stat. 
927 (codified as amended at 16 U.S.C. 
§§ 668dd-668ee (1976)), establishing the 
National Wildlife Refuge System. Then, in 
1976 Congress enacted the Wildlife Refuge 
Act Amendments, Pub.L. 94-223, 90 Stat. 
199 (codified at 16 U.S.C. § 668dd (1976)). 
That legislation provided that 

[for the purpose of consolidating the au-
thorities relating to the various catego-
ries of areas that are administered by the 
Secretary of the Interior for the conser- 
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vation of fish and wildlife, .. . all lands, 
waters, and interests therein adminis-
tered by the Secretary as wildlife refug-
es, . .. wildlife ranges, game ranges, 
wildlife management areas, or waterfowl 
production areas are hereby designated as 
the 'National Wildlife Refuge System' 
(referred to herein as the 'System'), 
which shall be 	. administered by the 
Secretary through the United States Fish 
and Wildlife Service. 

The legislation thus transferred control 
of the Russell Range from the Bureau of 
Land Management and the Fish and Wild-
life Service jointly to the Fish and Wildlife 
Service alone. The Secretary argues that 
P.L. 94-223 was passed to assure that wild-
life would have absolute priority in access 
to the forage resources of the Range and 
that the priority scheme it mandated super-
seded any scheme that may have been ef-
fected by E.O. 7509. Pursuant to this inter-
pretation of the 1976 Amendments, on May 
3, 1978 the Secretary issued Public Land 
Order 5635, 43 Fed.Reg. 19046 (1978), which 
transferred control of the Russell Range to 
the Fish and ,Wildlife Service, decreed that 
the Range was to be administered under 
the Wildlife Refuge Act, and declared that 
E.O. 7509 had been modified to the extent 
necessary to conform to these two orders. 

The district court declared P.L.O. 5635 
invalid. It held that the 1976 Amendments 
neither revoked the priority scheme set out 
in E.O. 7509 nor changed the statute under 
which the Range was to be administered. 
The district court held further that the only 
effect P.L. 94-223 had in regard to the 
Russell Range was to transfer administra-
tive responsibility for the Range to the Fish 
and Wildlife Service. On appeal, the Secre-
tary argues that we should reverse the dis-
trict court and hold P.L.O. 5635 a valid 
exercise of his power. 

The district court based its holding on the 
fact that the language of P.L. 94-223 did 
not explicitly revoke E.O. 7509 with respect 
to access to the forage resources of the 
Range. It refused to consider the legisla-
tive history of P.L. 94-223, relying on the 
"plain meaning" doctrine of statutory con- 
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struction. The court reasoned that because 
P.L. 94-223 was not "ambiguous"—because 
its meaning was plain—there was no need 
to resort to legislative history. This, we 
believe, was error. 

First, the district court misapplied the 
plain meaning rule. As stated by the Su-
preme Court less than two years ago, "the 
plain-meaning rule is 'rather an axiom of 
experience than a rule of law, and does not 
preclude consideration of persuasive evi-
dence if it exists.' " Watt v. Alaska, 451 
U.S. 259, 101 S.Ct. 1673, 68 L.Ed.2d 80 
(1981) (quoting Boston Sand Co. v. United 
States, 278 U.S. 41, 48, 49 S.Ct. 52, 54, 73 
L.Ed. 170 (1928)). "[E]ven the most basic 
general principles of statutory construc-
tion," the Court stated, "must yield to clear 
contrary evidence of legislative intent." 
National Railroad Passenger Corp. v. Na-
tional Association of Railroad Passengers, 
414 U.S. 453, 458, 94 S.Ct. 690, 693, 38 
L.Ed.2d 646 (1974). 

Second, the meaning of P.L. 94-223 is not 
altogether clear. It is true that the lan-
guage of the statute only transfers control 
of the Range to the Fish and Wildlife Ser-
vice and does not mention the relative pri-
orities of livestock and wildlife in access to 
the forage resources of the Range. How-
ever, the primary mission of the Fish and 
Wildlife Service is wildlife preservation. 
Fish and Wildlife Act of 1956, § 2, 16 
U.S.C. § 742a (1976). It is certainly possi-
ble to argue that when Congress transfer-
red administrative responsibility for the 
Range to the Fish and Wildlife Service it 
had in mind the primary mission of the 
agency and intended to change the relative 
priority between livestock and wildlife on 
the Range. In short, P.L. 94-223 is suffi-
ciently ambiguous to justify resort to its 
legislative history. 

When we consider the legislative history 
of P.L. 94-223, it is clear that both legisla-
tors and members of the Department of the 
Interior instrumental in the passage of P.L. 
94-223 believed that wildlife either already 
had or would, after passage of the 1976 
Amendments, have priority on the Range. 
The Assistant Secretary of the Interior not- 

ed during the hearings on the Amendments 
that "[the] BLM will continue to manage 
the areas for the dominant use of wildlife," 
Letter from John KA Assistant Secretary 
of the Interior, to Senator Warren G. Mag-
nuson, Chairman, Senate Committee on 
Commerce I May 20, 1975), reprinted in 1976 
U.S.Code Cong. & Ad.News 288, 296. One 
Congressman stated that the ranges under 
discussion "have been set aside primarily to 
protect the resident wildlife and their habi- 
tat 	All acknowledge that the law 
requires that fish and wildlife be first prior-
ity on these three ranges." 121 Cong.Rec. 
36,597 (1975). The Senate Floor Manager 
of the bill explained that 

[t]he Executive Order which created the 
game ranges specified that grazing would 
be permitted only when compatible with 
wildlife needs. 

[The Fish and Wildlife Service intention 
is] to permit continuation of grazing on 
the game ranges where it does not inter-
fere with the wildlife for which the areas 
were created. 

What the bill does, simply is to say to the 
Fish and Wildlife Service "You adminis-
ter this for the preservation of the wild-
life and to the extent that it is compatible 
therewith, continue to issue grazing per-
mits or whatever reasonable use there is 
of public lands." 

[I]t is the legislative intent, so far as this 
bill is concerned, that the Fish and Wild-
life Service will continue to manage these 
ranges to be utilized to whatever extent 
possible for other uses besides preserva-
tion of the fish and wildlife, so long as it 
does not impinge upon it and make it 
impossible to preserve those values. 

122 Cong.Rec. M4-2295 (1976). 
Were we to consider only the statute, 

read in light of its legislative history, we 
would rule that P.L. 94-223 commands that 
wildlife have priority in access to the forage 
resources of the Range and that the Range 
is to be administered under the Wildlife 
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Refuge Act. We cannot consider the stat-
ute alone, however, for in determining its 
effect we must not only determine the 
meaning of P.L. 94-223 but must also de-
termine whether the statute effectively re-
voked the contrary commands of E.O. 7509. 

[2, 3) It is the law of our circuit that 
revocation or modification of an existing 
withdrawal should be express to be effec-
tive. See United States v. Consolidated 
Mines and Smelting Co., Ltd., 455 F.2d 432, 
445-46 (9th Cir.1971). Repeal of a statute 
or order by implication is not favored. 
Watt v. Alaska, 451 U.S. 259, 267, 101 S.Ct. 
1673, 1678, 68 L.Ed.2d 80 (1981). We be-
lieve, given this rule, the priority scheme 
established by E.O. 7509 has not been re-
voked. Nowhere in the 1976 Amendments 
is anything said about priority in access to 
the forage resources of the Range. There 
is simply no mention of livestock, grazing, 
or E.O. 7509. Furthermore, the legislative 
history on this point is more indicative of 
confusion regarding the existing priority 
scheme than of an intent to change priori-
ties. Many legislators seemed to think E.O. 
7509 had established an absolute wildlife 
priority. Such confusion is not sufficient to 
revoke E.O. 7509. We thus hold that P.L. 
94-223 did not revoke the priority scheme 
for access to the resources of the Range 
established by E.O. 7509. 

IV 
The Secretary contends also that P.L. 94-

223 mandates that any grazing activity on 
the Russell Range be administered under 
the Wildlife Refuge Act rather than the 
Taylor Grazing Act, under which the Range 
was previously administered. The district 
court, however, held that P.L. 94-22.3 did 
not change the statute under which the 
Range is to be administered. We agree 
with the Secretary. 

While the language of P.L. 94-223 does 
not explicitly change administration of the 
Range from the Taylor Grazing Act to the 
Wildlife Refuge Act, when the statute is 
read in conjunction with its legislative his-
tory the intention to change Range man-
agement to the Wildlife Refuge Act is 

Moreover, the legislative history of the 
1976 Amendments indicates that at least 
some leading legislators believed that trans-
fer of management from the Bureau of 
Land Management to the Fish and Wildlife 
Service changed the statute under which 
the Range was to be administered from the 
Taylor Grazing Act to the Wildlife Refuge 
Act. Senator Moss noted: 

On lkhalf of the Committee on Com-
merce I would like to assure the Senator 
from Montana that sole administration of 
the Kofa, Russell, and Sheldon Game 
Ranges by the Fish and Wildlife Service 
will not result in the instantaneous termi-
nation of existing grazing privileges on 
these areas. Rather, it is the committee's 
understanding that the Service will con-
tinue to honor valid existing grazing per-
mits that were issued by BLM under the 
Taylor Grazing Act. When these permits 
expire, the Service will then reexamine 
them to determine if continued grazing is 
compatible with wildlife needs. Grazing 
will be permitted to the extent compati-
ble and will be administered by the Ser-
vice pursuant to the National Wildlife 
Refuge Administration Act. I might 
note that the Service is currently admin-
istering over 1 million acres of refuge 
lands in 31 States for grazing purposes. 

122 Cong.Rec. 2294 (1976). 

[4] We thus hold that, while P.L. 94-223 
did not change the relative priorities of 

SCHWENKE v. SECRETARY OF THE INTERIOR 	 577 
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clear. The Wildlife Refuge Act is the stat-
ute under which the Fish and Wildlife Ser-
vice manages the National Wildlife Refuge 
System. It defies reason to suggest that 
Congress merely liked the personnel of the 
Fish and Wildlife Service more than those 
of the Bureau of Land Management. Con-
gress clearly wanted the Russell Range ad-
ministered by the Fish and Wildlife Service 
because of its underlying mission to protect 
wildlife. The Wildlife Refuge Act is an 
integral part of that mission and, we be-
lieve, was part of the change Congress in-
tended in transferring administrative re-
sponsibility for the Russell Range from the 
Bureau of Land Management to the Fish 
and Wildlife Service. 
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wildlife and livestock on the Charles M. 
Russell National Wildlife Range, it did 
change the statute under which the Range 
is to be administered from the Taylor Graz-
ing Act to the National Wildlife Refuge 
System Administration Act. 

V 
The judgment of the district court is VA-

CATED to the extent that it is inconsistent 
with this opinion. The cause is remanded 
for entry of declaratory judgment that (1) 
wildlife has priority in access to the forage 
resources of the Range up to the limits 
specified in E.O. 7509; (2) beyond those 
limits, wildlife and livestock have equal pri-
ority in access to the resources of the 
Range; and (3) the Range is to be adminis-
tered under the Wildlife Refuge Act. 

REMANDED. 

w 	  
0 E  REY NUMBER SYSTEM 

NORTH STAR INTERNATIONAL, a 
Nevada Corporation, 
Plaintiff-Appellant, 

V. 

The ARIZONA CORPORATION 
COMMISSION, et al., 
Defendants-Appellees. 

No. 82-5984. 

United States Court of Appeals, 
Ninth Circuit. 

Argued and Submitted June 13, 1983. 

Decided Oct. 18, 1983. 

An action was filed challenging the 
Arizona statutes which make it a crime to 
sell securities "within or from" the state 
unless they are registered with the Arizona 
Corporation Commission and empower the 
Commission to deny registration of securi-
ties it found to be unfair or inequitable to  

investors. The United States District Court 
for the District of Arizona, Earl H. Carroll, 
J., dismissed the complaint for failure to 
state a claim upon which relief could be 
granted. Appeal was taken. The Court of 
Appeals, Wallace. Circuit Judge, held that: 
(1) the complaint failed to state a cause of 
action upon which relief could be granted in 
connection with challenges to Arizona stat-
utes on supremacy clause and commerce 
clause grounds. and (2) allegations that the 
statutes and rules and regulations promul-
gated thereunder were unconstitutional be-
cause they were vague and uncertain and 
were applied in an unevenhanded, arbi-
trary, capricious, and discriminatory man-
ner were properly dismissed because the 
complaint was vague, conclusory and gener-
al and did not set forth any material facts 
in support of the allegations. 

Affirmed. 

1. Federal Courts (=*763 
Narrow scope of review on appeal from 

dismissal for failure to state claim upon 
which relief can be granted does not allow 
Court of Appeals to reach merits of issues. 
Fed.Rules Civ.Proc.Rule 12(b)(6), 28 U.S. 
C.A. 

2. Federal Courts c ,724 
Where corporation's claim that Arizona 

could not validly regulate securities offer-
ing from Arizona to residents of other 
states because Arizona's merit review provi-
sion was in fundamental conflict with dis-
closure provisions of Securities Act and 
placed impermissible burden on interstate 
commerce, but corporation did not allege 
that it intended to offer its securities to 
residents of other states or that it had 
applied for registration of those securities, 
Court of Appeals would not consider validi-
ty of Arizona statutes hypothetical situa-
tion. Fed.Rules Civ.Proc.Rule 12(bX6), 28 
U.S.C.A.; Securities Act of 1933, § 1 et 
seq., 15 U.S.C.A. § 77a et seq.; U.S.C.A. 
Const. Art. 1, § 8, cl. 3; Art. 6, cl. 2; A.R.S. 
§§ 44-1841, 44-1921, subd. 3. 
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IN  REPLY REFER TO 

   

July 15, 1994 

IN THE MATTER OF 

DWIGHT HAYMOND 
HAMMOND RANCHES, INC. 

Docket No. D 94-34 

Special Use Permit 
Haying and Grazing 

50 LI,R Part 25 

Appeal Docketed and Ad Hoc Board 
of Appeals Appointed 

NOTICE 

On July 5, 1994, the appeal of the Above-named appellant was received 
in this office, and it has been assigned Docket No. D 94-34. 

The appeal is assigned to an Ad Hoc Board of Appeals comprised of: 

Kathryn A. Lynn, Chairperson 
James L. Byrnes, Member 
Bruce A. Johnson, Member 

The Ad Hoc Board of Appeals will inform the parties of further 
procedures in this matter. 

All further correspondence and inquiries in this appeal should be 
addressed to the Chairperson at the above address. Reference should be 
made to the docket number assigned to the appeal in any furt 	communi- 
cations to this office. 

Distribution: 

William F. Schroeder, Esq., Carol DeHaven Skerjanec, ESq., P.O. 
Box 220, Vale, OR 97918 	

L. 

W. Alan Schroeder, Esq., P.O. Box 267, Boise, ID 83701 

Marvin L. Plenert, Regional Director, U.S. Department of the 
Interior, Fish and Wildlife Service, 911 NE. 11th Avenue, Portland, 
OR 97232-4181 

Diane K. Hoobler, Attorney, U.S. Department of the Interior, Office 
of the Solicitor, Pacific Northwest Region, 500 N.E. Multnomah St., 
Suite 607, Portland, OR 97232 



July 15, 1994 

IN THE NATTER OF 

DWIGHT HAMMOND 
HAMMOND RANCHES, INC. 

Docket No. D 94-34 

Special Use Permit 
Haying and Grazing 

50 CFR Part 25 

Appeal Docketed and Ad Hoc Board 
of Appeals Appointed 

NOTICE 

On July 5, 1994, the appeal of the above-named appellant was received 
in this office, and it has been assigned Docket No. D 94-34. 

The appeal is assigned to an Ad Hoc Board of Appeals comprised of: 

Kathryn A. Lynn, Chairperson 
James L. Byrnes, Member 
Bruce A. Johnson, Member 

The Ad Hoc Board of Appeals will infolm the parties of further 
procedures in this matter. 

All further correspondence and inquiries in this appeal should be 
addressed to the Chairperson at the above address. Reference should be 
made to the docket number assigned to the appeal in any further communi-
cations to this office. 

Barry E. Hill 
Director 

Distribution: 

William F. Schroeder, Esq., Carol DeHaven Skerjanec, Esq., P.O. 
Box 220, Vale, OR 97918 

W. Alan Schroeder, Esq., P.O. Box 267, Boise, ID 83701 

Marvin L. Plenert, Regional Director, U.S. Department of the 
Interior, Fish and Wildlife Service, 911 NE. 11th Avenue, Portland, 
OR 97232-4181 

Diane K. Hobbler, Attorney, U.S. Department of the Interior, Office 
of the Solicitor, Pacific Northwest Region, 500 N.E. Multnomah St., 
Suite 607, Portland, OR 97232 

bcc: Duncan L. Brown, Law Enforcement Specialist, U.S. Department of the 
Interior, Fish and Wildlife Service, Division of Refuges, 4401 North 
Fairfax Drive, Rm. 670, MS: 670-Arl Sq, Arlington, VA 22203 
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IN REPLY REFER TO: 

United States Department of the Interior 
OFFICE OF HEARINGS AND APPEALS 

4015 WILSON BOULEVARD 

ARLINGTON, VIRGINIA 22203 

IN THE MAnha OF 

DWIGHT HAMMOND 
HAMMOND RANCHES, INC. 

July 19, 1994 

Docket No. D 94-34 

Special Use Permit 
Haying and Grazing 

50 CFR Part 25 

Response to Motion to Dismiss 
Allowed 

ORDER 

On July 15, 1994, this matter was assigned to an Ad Hoc Board of 
Appeals for consideration. This proceeding is governed by regulations in 
43 CFR Part 4, Subpart G (43 CFR 4.700-4.704). 

Also on July 15, 1994, a motion to dismiss was received from the U.S. 
Fish and Wildlife Service (FWS). The motion shows that it was served on 
counsel for appellant Dwight Hammond. Appellant is given until August 5, 
1994, to respond to the motion. 

FWS need not prepare the administrative record in this matter until 
resolution of the motion to dismiss. If the motion is denied, the Ad Hoc 
Board will inform the parties of further procedures and timeframes. 

Ka 	A.Aynn, Chai 
Hoc Board of Appeals 

Distribution: 

William F. Schroeder, Esq., Carol DeHaven Skerjanec, Esq., P.O. 
Box 220, Vale, OR 97918 

W. Alan Schroeder, Esq., P.O. Box 267, Boise, ID 83701 

Marvin L. Plenert, Regional Director, U.S. Department of the 
Interior, Fish and Wildlife Service, 911 NE. 11th Avenue, Portland, 
OR 97232-4181 

Diane K. Hoobler, Attorney, U.S. Department of the Interior, Office 
of the Solicitor, Pacific Northwest Region, 500 N.E. Multnomah St., 
Suite 607, Portland, OR 97232 



a: 

william F. Schroeder, Esq, 
Carol DeHaven Skerlanec, Esq. 
R.O. Box 220 
Vale, OR 97918 
503/473-3141 
W.Alan Schroeder, Esq. 
P.O. Box 267 
Boise, ID 83701 
208/384-1627 
Lawyers for appellants. 

OFFICE OF HEARINGS I WEALS 

JUL 2 5 WI. 

DIG'S OFFICE 

BEFORE THE DEPARTMENT OF THE INTERIOR 

OFFICE OF HEARINGS AND APPEALS 

DIRECTOR 
4015 Wilson Boulevard 

Room 1103 Ballston Tower No. 3 
Arlington, VA 22203 

In the matter of 	 ) 
Dwight Hammond, 
Hammond Ranches, Inc. 	 ) 

) 
Appellant, 	) 

) 
U.S. Fish & Wildlife 	 ) 
Service, 	 ) 

) 
Respondent. 	) 

D 94-34 

Beeponse to_Motion to Dismiss Apjassla  

Appellant resists the Motion of the Fish & Wildlife 

service to dismiss its appeal, dated July 14, 1994, and asserts the 

jurisdiction of the Office of Hearings and Appeals for the reasons 

expressed in its Notice of Appeal. 

carol DeHaven Skerjanec, 
of appellant's lawyers. 

My signature certifies this document as provided by 43 
CFR 1.5. The filing required by 43 CFR 4.22(a) is within the grace 
period allowed by 43 CFR 4.401(a) in that the document was 
tranamitted to the office in which the filing is required 

1 



(identified in the caption) before the end of the period in which 
it was required to be filed, such transmission being by delivery on 
July 21, 1994 to the United States Postal Service at Vale, OR the 
original of said document within an envelope with postage prepaid 
thereon addressed for certified mailing to said office, requesting 
the return of a receipt for delivery thereOf. The attorney for the 
U.S. Fish & Wildlife Service, and her address is: Diane K. Hoobler, 
U.S. Dept. of the Interior, Office of the Solicitor, Pacific Northwest Region, 
500 NE Multnomah Street, Suite 607, Portland, Oregon 97232. 
The service required by 43 CFR 22(b) and 4.27(b) has been made as 
permitted by 43 CFR 4.401(c) and 4.473 by sending a copy of said 
document to her by delivery on July 21, 1994 to the United States 
Postal Service at Vale, OR said copy within an envelope with 
postage prepaid thereon addressed for certified mailing to her 
address identified within the Motion to which this Response is 
made, requesting the return of a receipt for delivery thereof. 

Carol DeHaven Sker anec 

2 
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STATE OF OREGUN-
HARNE.Y COUNTY 

In'''ROUIT COURT 
IN 'Ili?. Ca(71:::7 COURT OP THE STATF, OF OREGON 

07: -8 Dye 

POR THE COUNTY OF HAP:IN-FY 	
TRiAL IOUPT 

	

S 
	

BY 	  

	

0 
	

HAMMOND RANCHES, INC., 

	

7 
	

Plaintiff, 	 Case No. 95-04-10907-E 

	

8 
	

VS. 
9 

	

10 
	

WATER RESOURCES DEPA..R.TIvIENT, STATE 
	

ORDERS on PARTIES' MOTIONS 

	

11 
	

OF OREGON and WATER RESOURCES 
	

FOR SUMMARY JUDGMENT 

	

12 
	

COMMISSION, STATE OF OREGON, 	 ek 

	

13 
	

Defendants. 	 SUMMARY JUDGMJNT 

	

14 
	11,10 10.******# * 4. 

1.5 

	

16 
	

INTRODUCTION 
1? 

	

18 
	

The above-entitled mane: came before the Court on October 18th, 1995, on the Parties' 

	

$ 9 	Motions for Summary Judgment. ORCP 47. Both Parties are seeking summary judgment on 

	

10 	the single issue presented. 
21 

	

77/ 	 The Plaintiff Hammond Ranches, Inc., was represented by and through Ben Lombard, Jr., 

	

23 	of Counsel. The Defendants, the Water Resources Department and the Water Resources 

	

74 
	

Commission of the State of Oregon, were represented by and through Denise G. Fjordhe.ck, 

	

25 
	

Assistant Attorney General for the State of Oregon. 
26 

	

2? 
	

PETITION FOR REVIEW 
28 

	

29 
	

On April 5th, 1995, Plaintiff Hammond Ranches, Inc., filed its Petition for Judicial 

	

30 
	

Review. The review arises under ORS 183.484. in summary. the Petition contends; 
31 

	

32 
	

That on September 28th, 1987, the United States Bureau of Land Management filed un 

	

33 
	

Application with the Defendants to store unappropriated water for domestic livestock and 

	

34 
	

wildlife from the MNWR East Side Canal, a tributary of the Dormer and Blitzen River, within 

	

35 
	

what is known as "Bird Waterhole 409-01379", said Bird Watcrhole being situated in the 

	

36 
	

Northwest quarter of Section 23, Township 30 South, Range 31 East, Willamette Meridian. 

	

37 
	

-thin the said Bird Waterhole provided water for the livestock of the Plaintiff. 

	

38 
	

That the Defendants assigned # -R69366 to the said Application. 

	

39 
	

That on September 22nd, 1989, th:  said United States Bureau of Land Management 

	

40 	conveyed lands near the said Bird Waterhole including all right, privileges, immunities, and 

	

41 
	appurtenances associated with the said lands. 

	

42 
	

That access to and use of the said Bird Waterhole was conveyed as a part of the said 

	

43 
	

conveyance of lands. 

".• ■•• 

SILS 	_IDs 	 .1-10.:1 .in:1613 ABN'dCH: 1,40 

Gary
Line



3 	 IN ME CLRCUIT COURT OF THE STATE OF OREGON 

3 	 FOR THE COUNTY OF HARNEY 

5 

1:-.1  r ••-• 

	

6 	HAMMOND RANCrTES, INC., 

	

7 
	

Plaintiff, 	 Case No. 95-04-10907-E 

	

8 	 vs. 
9 

	

10 
	

WATER RESOURCES DEPARTMENT, STATE 
	

ORDERS on PARTIES' MOTIONS 

	

11 
	

OF OREGON and WATER RESOURCES 
	

FOR SUMMARY JUDGMENT 

	

12 
	

COMMISSION, STATE OF OREGON, 

	

13 
	

Defendants. 	 SUMMARY JUDGMENT 
14 
15 

	

16 
	

INTRODUCTION 
17 

	

18 
	

The above-entitled matter came before the Court on October 18th, 1995, on the Parties' 

	

19 
	

Motions for Summary Judgment. ORCP 47. Both Parties are seeking summary judgment on 

	

20 
	

the single issue presented. 
21 

	

.) 	The Plaintiff Hammond Ranches, Inc., was represented by and through Ben. Lombard. Jr., 

	

23 
	

of Counsel. The Defendants, the Water Resources Department and the Water Resources 

	

24 
	

Commission of the State of Oregon, were represented by and through Denise G. Fjordbeek, 

	

25 
	

Assistant Attorney General for tilt:, State of Oregon. 
26 

	

27 	 PETITION FOR REVIEW 
28 

	

29 
	

On April 5th, 1995, Plaintiff Hammond Ranches, Inc., filed its Petition for Judicial 

	

30 
	

Review. The review arises under ORS 183.484. In summary, the Petition contends: 
31 

	

32 
	

That on September 28th, 1987, the United States Bureau of Land Management filed an 

	

3. 	Application with the Defendants to store unappropriated water for domestic livestock and 

	

34 	wildlife from the MNWR East Side Canal, a tributary of the Donner and Blitzen River, within 

	

35 	what is known as "Bird Waterhole #09-0879", said Bird Waterhole being situated in the 

	

36 	Northwest quarter of Section 23, Township 30 South. Range 31 East, Willamette Meridian. 

	

37 	That the said Bird Waterhole provided water for the livestock of the Plaintiff. 

	

38 	That the Defendants assigned 4 -R69366 to the said Application. 

	

39 	That on September 22nd, 1989, the said United States Bureau of Land Management 

	

40 	conveyed lands near the said Bird Waterhole including, all rights, privileges, immunities, and 

	

41 	appurtenances associated with the said lands. 

	

1 	That access to and use of the said Bird Waterhole was conveyed as a part of the said 

	

43 	conveyance of lands. 
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1 	That Defendants concluded in its Satisfactory Report of Technical Review of the said 
A_palic...ation on November 14th, 1994, that the water was available in sufficient amount and 

	

a 	during periods which would reasonably supbort the proposed use and reserved for determination 
whether the proposed water use impaired or was dctillICIrial to the public interests under 

	

5 	standards set out in ORS 537.170(5) and OAR 690-11-195. 

	

6 	That Plaintiff filed its Assignment of rights and supporting materials in Application 

	

7 	R69366 with the Defendant Water Resources Department on December 6th, 1994. 
That on February 6th. 1995. the Defendant Water Resources Department filed its Order 

	

9 	permitting withdrawal of the said Application by the United States Bureau of Land Management, 

	

10 	which Order has adversely affected Plaintiff 

	

11 	Plaintiff seeks reversal of the said Order of the Defendant Water Resources Department 

	

12 	and seeks its reasonable attorney fees, costs, and disbursements from the Defendants. 
13 
14 

	

15 	What is not stared in the said Petition for Review, but is pertinent in understanding the 

	

16 	significance of being able to claim the said Application, is that the United States Fish and 

	

17 	Wildlife Service [an entity 'which is not a party in these proceedings, just as the United States 

	

18 	Bureau of Land Management is not a party] intervened and asserted jurisdiction over the land on 

	

19 	which the said Bird Waterhole is located. This in turn caused the United States Bureau of Land 

	

20 	Management to exit the entire matter by withdrawing the said Application. This led to the 

	

21 	Defendant Water Resources Department to enter the said February 6th, 1995, Order and, in 

	

22 	essence, withdraw from the matter. The United States Fish and Wildlife Service then 

	

23 
	

subsequently cut off Plaintiff s use of the said Bird Waterhole by fencing off the said Bird 

	

24 	Waterhoie. 
75 

26 

	

27 	Although it is obvious that many questions, both legal and factual, arise in the scenario 

	

28 	presented, the issue to be decided under the Parties' Motions for Summary Judgment is narrow in 

	

29 	scope. 
30 
31 

ISSUE 
33 

	

34 	Should the Defendant Water Resources Department have allowed and ordered the 

	

35 	withdrawal of Application # R-69366'? andior Did substantial evidence exist in Application 

	

36 	File #R-69366 which would permit a reasonable person to order the withdrawal of Application 

	

37 	#R-69366? 
38 

	

39 	 SUMMARY OF DECISION 
40 

	

41 	 No. 

43 
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FINDINGS AND CONCLUSIONS OF FACT 

ETicar_NGS 21.1.T.1) RELY-LTEL 
TI-LE STATE DEPARTKENT OF WATER RESOURCES FILE #R-69366 AND 

5 THUS KNOWN TO THE DEFENDANT WATER RESOURCES DEPARTKEN'T AND 
DEFENDANT WATER RESOURCES COMMISSION 

7 

	

8 	1. On September 28th, 1987, the Burs District Office of the Federal aiirean of Land 

	

9 	Management filed its Application to construct (it was in actuality a pre-existing pond) Bird 

	

10 	Warerhoie Reservoir (09-0849) for the storage of waters of Donner 'rind Blitzen River. a ffibutary.. 

	

11 	of Malheur Lake, for the use of Livestock and wildlife, emphasis supplied) See WRD 

	

12 	Designation of Record.' 
13 

	

1 4 	 a_ The Oregon Water Resources Department {a Defendant in this case) assigned 

	

15 	the designation "R-69366" As the Application Number. See WRD1. 
16 

	

17 	 h. Application fees in the sum of $300 was paid by the Bureau of Land 

	

18 	Management on December 9th, 1987. and the sum of S10 was paid by Plaintiff Hammond 

	

19 	Ranches inc. on the Assignment of Application on December 12th, 1994. Fees in the sum of 

	

20 	$100 to the Bureau of Land Management and $10 to Plaintiff Hammond Ranches were returned 

	

21 	on March 9th, 1995. See WRD WRD 2 

c. The location of Bird Waterhole Reservoir was in the Northwest quarter (114) of 

	

24 	the Southwest quarter (1/4) of Section 23, Township 30 South, Range 31 'East, Willamette 
Meridian.. Sec WRD3, WRD4. The location was further delineated as being 1.240 feet South 

	

26 	and 1.040 feet East of the quarter corner common to Sections 22 and 23. See WRD14. 
{_Attachment A to Defendants' Motion for Summary Judgment shows on a breakdown of Section 

	

28 	23 the lands covered by the Plaintiffs Land Patent and the Subject Property.] 
-)9 

	

3U 	2. A Draft Permit to conszuet the Bird Waterhole Reservoir was prepared by the 

	

31 	Defendant State Water Resources Department for issuance to the Bureau of Land Management. 

	

32 	See WRD4, WRD6. 
33 

a Storage was set at not more than 1.5 acre-feet with a maximum coveraee of 0.4 

'Defendants have filed the entire contents of the file of the Water Resources Department 
regarding Application No. 869366, the Application at issue in these proceedings. The contents 
consist of copies of sixty-two (62) unnumbered pages. This Court has for the sake of reference 
numbered the said pages in the lower right-hand corner of each pace. References to the Water 
Resources Department file copy will simply be "WRD" followed by the number of the page 
assigned by the Count. As example would be "WRD1" which would mean the reference can be 
found in the Designation of Record of the Water Resources Department file at Page 1. 
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area and a maximum depth of 5.0 feet. 

	

3 	 b. Construction woriz was to be co=bietec: on th- 	on or before a...tober 
1 st, 1991. 

	

6 	3. On November 14th, 1994. a Technical Review was conducted by the Defendant Water 

	

7 	Resources Department Application No. R-69366. See WRD11. 
8 

	

9 	 a. The Defendant Water Resources Deparancm showed the property on which the 

	

10 	Bird Waterhole Reservoir had been constructed to he owned by the United States Government 

	

11 	and under the control of the Bureau of Land Management. 
12 

	

13 	 h. The use continued to be for wildlife and livestock. See WRD11 (flip side). 
14 

	

15 	 c. Water availability for appropriation for storage was November 1st through 

	

16 	March 1st. See WRD12. 
17 

	

18 	 d. The only problem noted on the technical review was that the map of the 

	

19 	proposed place of water use needed a "CWRE stamp". See WRD11. "CWRE" stands for 

	

20 	"Certified Water Rights Examiner". 
21 

	

22 	 4. The Hines Office of the Bureau of Land Management was notified by letter dated 

	

23 	November 14th. 1994, of the results of the technical review was satisfactory and as summarized 

	

24 	above and of the need for the CWRE approval and a written oath that the representations 

	

25 	regarding the proposed water use was true and correct. See WRD15. 
26 

A second letter (appears to be form letter) bearing the date of November 14th, 

	

28 	1994, was also sent to the Bureau of Land Management regarding the said technical review. See 

	

29 	WRD16. 
30 

	

31 	 (1) Although the Bird Waterhole Reservoir had already been constructed 

	

32 	and was in use, this second letter stated that the technical review was only the first step in the 

	

3 	review process and "does not authorize you to construct. a water system or to use the public 

	

34 	waters." It further stated that the second step would be an opportunity for other water users and 
the general public to object through 5:00PM on January 24th, 1995. 

36 

	

37 	 (2) Attached to this second letter were the "Proposed Permit Conditions" 

	

38 	which would apply to the water use under Applivanon No. R-69366. See WRD17. 
39 

	

40 	 b. The Defendant Water Resources Department also issued a Satisfactory Report 

	

41 	of Technical Review for Water Use Permit. See WRD 18. 
42 

	

43 	 (1) The particulars remained the same as per Section 2. above except the 

4 
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the flow was for 4.5 acre-feet (1.5 acre-feet x 3 fills 7.-er year). 

	

3 	 5. A letter dated November. 22nd.. 1994, was sent to the Defendant Water Resources 
Department from John Doebel of the Portland Office of the Fish and Wildlife Service advising . 

	

5 	the Water Resources Department that the pre-existing pond known as Bird Watt-thole was upon 

	

6 	lands subject to the jurisdiction of the United States Fish and Wildlife Service as a part of the 

	

7 	IvIalheur National Wildlife Refuge. Mr. Doebel asserted that the Service was entitled to hold all 
water rights on the said Refuge and requested withdrawal of Application No. R-69366. See 

9 WRD19. 
10 

	

11 	 a. Attached to the said November 22nd, 1994, letter was a copy of Public Land 
Order 1511 dated September 24th, 1957. See WRD20 through 22. The said Public. Land Order 

	

13 	includes the NW1/4SW1/4 of See. 23, T.30 S., R. 31 E., the area upon which the said Bird 

	

14 	Waterhole Reservoir is located. See WRD21 (left-hand column, thirteen lines from lower left 

	

15 	corner). 
16 

	

17 	 6. On December 12th, 1994, Plaintiff Hammond Ranches. Inc., paid a £10.00 assignment 

	

18 	fee on Application No. R-69366 (See WRD231 and filed a document dated December 6th, 1994, 

	

19 	entitled "Assignment" with Defendant State Water Resources Department. Sc: WCD24. 
20 

a. The document entitled "Assignment" was signed by Dwight Hammond on 

	

22 	behalf of Hammond Ranches, Inc., and had two (2) enclosures: 1) a Declaration and 

	

23 	Recommendation of Watermaster, District 7:410; and 2) a "Letter dated Dec 6, 1994 from the 

	

24 	Assignor to you." See WCD24. 

	

26 	 (1) The Declaration and Recommendation of the Watermaster. District 

	

27 	010, William H. Beal, included and thus gave notice to the Defendant Water Resources 

	

28 	Department of the following information: 
29 

	

30 	 "1 have personal  knowledge of the existence of the Bird Waterhole, the subject File R 

	

31 	 69366. and had such knowledge for many years prior to the date of the application. Until 

	

32 	August 3, 1994 the Bird Waterhole was accessible for the stock watering of domestic 

	

33 	 livestock grazing the adjacent lands to the north and east. During that time the boundary 

	

34 	 fence of the Malheur National Wildlife Refuge was in place west of the Bird Waterhole. 

	

35 	 "Although unfenced, the legal boundary of the Malheur National Wildlife Refuge is 

	

36 	 approximately 1070 feet north of the fence constructed on August 3, 1994 by the claimed 

	

37 	 authority of the Math= National Wildlife Refuge ocirninistration and is approximately 

	

38 	 1240 feet north of the Bird Waterhole. 

	

39 	 "At the time of the application the land east of the Bird Waterhole was public land within 

	

40 	 the jurisdiction of the applicant, the Bureau of Land Management and the Fish and 

	

41 	 Wildlife Service. The public land was exclusively grazed by livestock belonging to 

	

42 	Hammond Ranches, Inc. (see attached arazing_Permits During the pendency of this 

	

43 	 application public land was conveyed by the United States of America to Hammond 
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1 	Ranches, inc., with all appurtenances [emphasis. supplied] (See attached patent.) In the 
2 spring of 1994 conversations occurred between =resent:Jives of the Oregon Water 

	

3 	Resources Department and the Malheur National Wildlife Refuge pertaining to the 

	

4 	 current validity of water rights within the Refuge (see attached letter). At that time the 
Harney County Judge and I examined the status of the Bird Waterhoie and concluded 

	

6 	that access and use was an appurtenance of the lands conveyed to and now owned 

	

7 	by Hammond Ranches, Inc. (see attached letter) 

	

8 	"I recommend that the Assignment of the Application which is the subject of File R 

	

9 	79377, to Hammond Ranches, Inc. should be allowed." See WRD25 and WRD26. 
10 

	

11 	 (a) See WRD27 and WRD28 for copies of the said Grazing 

	

12 	 Permits 
13 

	

14 	 (b) See WRD31, 32, and 33 for copy of Land Patent from the 

	

15 	United States of America to Plaintiff Hammond Ranches. Inc., signed on September 22nd, 1989. 

	

16 	The said Land Patent includes in part the following: 
17 

	

18 	 A conveyance of the following property in Section 23, T. 30 S., R. 31 E., in which 

	

19 	 Bird Waterhoie is located: "W1/2NE1/4, SE1/4N.b114, N W1/4, E1/2SW1/4 and 

	

20 	 SE1/4" See WRD31. The Bird Waterhole is located just inside the East line of 

	

21 	 the W1/2 of the S/W1/4 of Section 23. See WRD14. Plaintiff Hammond 

	

22 	 Ranches thus acquired from the United States government the quarter section to 

	

23 	 the North of Bird Waterhole and the East one-half of the quarter section within a 

	

24 	 few feet to the East of the West quarter section on which the Bird Waterhole is 

	

25 	 located. See WRD14. 
26 

	

27 	 The conveyance included "all the rights, privileges, immunities, and 

	

28 	 appurtenances, of whatsoever nature, thereunto belonging, unto the said 

	

29 	Hammond Ranches, Inc.***" [emphasis supplied) See WRD31. 
30 

	

31 	 (c) A copy of the April 25th,1994, letter from Wm. H. Beal to the 

	

32 	Malheur National Wildlife Refuge refers to "copies of a few pages of a refuge report put together 

	

33 	in September of 1962." [the said few pages of the said 1962 refuge report is not part of the 

	

34 	Defendant Water Resources Department file], which apparently refers to an "agreement with the 

	

35 	BLM 4`" still valid on the lands just as a water right transfers with the land". Mr. Beal advised 

	

36 	Defendant Water Resources Department that it might not be "familiar with this agreement and 1 

	

37 	want to bring it to your attention to eliminate any problems with your people." [A copy of the 

	

38 	noted "agreement with BLM"  is not part of the Water Resources Department's Designation of 

	

39 	Record]. See WRD29. 
40 

	

41 	 (d) A copy of the December 6th, 1994, letter from Michael T. 

	

42 	Green (Joe Petzold signed on behalf of Mr. Green) aciziowledges the above-noted letter dated 

	

43 	November 22nd, 1994, written by the U.S. Fish and Wildlife Service to Defendant Water 
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.R.7.-.sources Debarment regardingthe Application involved in this case and further states: 

	

3 	 The application was made by the Bureau of Land Management (BLIvI) on 
September 27, 1987. The BLM conveyed to Hammond Ranches, Inc.. certain 

	

5 	 lands on September 22, 1989. by a patent of that date which is enclosed. Lands 
conveyed by this patent were served by the Bird Waterhoie which is the 

	

7 	 subject of this application and, therefore, any rights, title, and interest in this 

	

8 	 facility and application, if any, has been conveyed to Hammond Ranches, 

	

9 	 inc., which is now the real parry in interest." See WRD30. 
10 
11 

	

12 	 7. By letter dated December 13th, 1994, and received by Defendant Water Resources on 

	

13 	December 16th, 1994. Michael T. Green. District Manager of the Hines BLivi OfEice wrote: 
14 

	

15 	 "The Btreau of Land Management is no longer interested in pursuing the above 

	

i 6 	 application made to your department Therefore, by this letter. we formally 

	

17 	 withdraw our application Number R-69366.-  A copy of this letter was also sent 

	

18 	 by Mr. Green to the Malheur National Wildlife Refuge. to 
 

	

20 	 a. No explanation is given for the apparent change of position by the Hines BEM 

	

21 	Office from its December 6th. 1994, letter which stated that any interest in the said Application 

	

22 	had been "conveyed to Hammond Ranches, Inc." [emphasis supplied]. Sec; WRD34. 
23 

	

24 	 8. By letter dated December 20th. 1994, from Thomas E. Shook, Water Right Specialist, 

	

25 	for Defendant Water Resources Department to Plaintiff Hammond Ranches, Inc., Mr. Shook 

	

26 	advised: 
27 

	

28 	 "We have received your reauest to have our records changed to show you as 

	

it) 	 holder of application R-69366. Your check in the amount of Sl 0 was also 

	

30 	 received. 

	

31 	 "Michael T. Green, District Manager for the BLM at Hines, has sent a letter 

	

32 	 asking us to withdraw their application. We will honor that request unless the 

	

3 	 enclosed assignment form is signed by Mr. Green and he tells us to ignore his 

	

34 	 letter dated December 13, 1994. (emphasis supplied) 

	

35 	 "The information you submitted is enclosed." See WRD35 and WRD36. 
36 

	

37 	 9. By letter dated December 27th, 1,994, Susan A. Hammond, on behalf of Plaintiff 

	

38 	Hammond Ranches. Inc., responded to the December 20th, 1994, Water Resources Department 

	

39 	letter and advised that Plaintiff did not feel that farther correspondence with Mr. Green was 

	

40 	necessary and that it was Plaintiffs view that "4—*you may not withdraw the application of 
the Bureau of Land Management except in favor of Hammond Ranches, Inc." Plaintiff 

	

42 	further stated that if the Defendant Water Resources Department was unwilling to do so, it 

	

43 	should 	express it as a final order." See WRD37. The Assignment accompanying the 
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1 	Department's December 20th, 1994, letter was apparenth' returned to the Department. See 
WRD38. 

	

4 	10. By follow up letter dated January gth, 1995. Wm. F. Schroeder, acting Counsel for 

	

5 	Plaintiff that time, sent a four page letter [See WRD39,40,41 and 42] amplifying the legal 

	

6 	positions [and in particular reviewing the provisions of ORS Chapter 537 pertaining to 

	

7 	Appropriation of In-Stream Water Rights Under 1909 Act (ORS 537.110 through ORS 537.330)] 

	

8 	being taken by the Plaintiff with respect to the status of Application #R-69366. 
9 

	

10 	 a. A telephone conversation occurred on January 23rd. 3995, between Thomas E. 

	

11 	Shook of the Defendant Water Resources Department and Michael T. Green of the Federal 

	

12 	Bureau of Land Management obviously pertaining to the Schroeder January 9th, 1995, letter, but 

	

13 	the only notation made on the letter is "THE SAID BLM IS NOT WILLING TO ASSIGN 

	

14 	APPLICATION. HP_ WILL SEND ANOTHER LETTER." 
15 

	

16 	11. By letter dated January 13th, 1995, Carol D. Skerjanec, Counsel associated with the 

	

1 , 	said Win. F. Schroeder, enclosed a "Certification" from Plaintiff and a Supplemental Water 
Rights Application Map certified by Charles-F. Palmer, CWRE. See WRD42, 43 and 44. These 

	

19 	filings were intended to address the requirements arising upon the Technical Review noted above 

	

20 	in section 4. of these Findings and addressed by Defendant Water Resources Department in their 

	

21 	November 14th, 1994, letter to the Federal Bureau of Land Management. Seells7RD15. 
12 

	

23 	 12. The Designation of Record contains an Objection WaterWatch of Oregon to the 

	

24 	Technical Report of Application *R-69366, as well as to thirty-nine (39) other Applications 

	

-n 	originally being filed by the Federal Bureau of Land Management. See WRD45&46. [This 

	

26 	Objection assumes no significance with respect the the issue involving this case.] 

	

28 	 13. By letter dated January 24th, 1995, Michael T. Green, District Manager for the Hines 

	

29 	Office of the Federal Bureau of Land Management, to Thomas T. Shook, Water Richt Specialist, 

	

30 	for the Defendant Water Resources Department wrote (apparently in response to the telephone 

	

31 	conversation noted in section 10. of these Findings):as follows: 
32 

	

33 	 "On December 20, 1994, you wrote to Hammond Ranches, Inc.. concerning its 

	

34 	 request that the Department consider the Ranch as the holder of application R- 

	

35 	 69366. You indicated that this request would be honored if Bureau of land 

	

36 	 Management (BLM) executed an assignment of its application R-69366 and 

	

37 	 advised the Board to imaore its letter of December 13, 1994, which formally 

	

38 	 withdrew that application. 
39 

	

40 	 "In order to avoid any uncertainty concerning this matter, the BLM wishes to 

	

41 	 advise you that it affirms its earlier request to withdraw its application R- 

	

42 	 69366 and that if requested by the Hammond Ranch to make an assignment 
of the application will decline to do so." See WRD47. 
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a. Copies of this correspondence were sent to Hammond Ranches, Inc., and to 
William F. Schroeder. 

14. By letter dated januer:-. 27th, 1995. to :1127+731c:-  Resources De.pa..---ment, 
specifically to Mr. Shook, Mr. Schroeder reemphasized on behalf of the Plaintiff Hammond 

	

Ei 	Ranches. Inc.. that Plaintiffs position was that "-a* it is already invested with the interest 

	

7 	involved." See WRD48. 

	

9 	 a. Mr. Schroeder also cautioned the Defendant Water Resources Department 

	

10 	aainst becoming involved if the difficulties involving the Plaintiff and the Federal agencies. 
11 
12 

	

13 	 15. The Defendant Water Resources Department, by and through its Director, entered its 

	

14 	February 6th, 1995, Order allowing the withdrawal of Application R-69366 by the Bureau of 

	

15 	Land Management and "ORDERED that the applications are of no further force or effect." 

	

16 	See WRD54 
17 

	

18 	 a. The Bureau of Land Management was advised and forwarded such order by 

	

19 	letter dated February 28th, 1995. See WRD51&52. 
20 

	

21 	 h. The Plaintiff Hammond Ranches, Inc., was advised by letter dated March 7th. 

	

2 	1995, of the said Order and that their assignment fee would be subsequently returned to it. See 
23 WRD60. The Plaintiff Hammond Ranches, Inc., and their Counsel, William F. Schroeder, were 

	

24 	advised by certified letters dated March 24th, 1995. See WRD55&56. 
25 

	

26 	 c. Tne assignment fee of $10 was returned by the Defendant Water Resources 

	

27 	Department, apparently through separate correspondence on March 13th, 1995. See 

	

28 	WRD50,55&61.. 
/9 

	

30 	II. FLNDINGS AND CONCLUSIONS RELATING TO ADDITIONAL MATERIALS 

	

31 	SUBMITTED ON SUMMARY JUDGMENT MOTIONS' 
32 

	

33 	 1. A Cooperative Agreement was entered into during May/June of 1964 between the 

	

34 	Bureau of Land Management and J. F. Fred Witzel and Dell Witzel for the construction of 

	

35 	range improvements including Bird Waterhole, the Application for which is the subject of this 

Some materials attached have been attached to the Parties' Motions for Summary 
Judgment which are duplicates of those materials found in Defendants' File #R-69366. Materials 
delineated in this section are materials which are not found in the Defendants' file. A 
differentiation has been made in order to be able to properly assess the "substantial evidence" 
standard applicable in judicial review of an administrative order. 
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1 	1itig,atio.n. See Exhibit A to Plaintiffs Motion for Summary Judznent filed October 3rd, 1995.= 

a. Exhibit L shows that the Bird TA'aterhoie construcnon was actually 
on October 17th, 1964, and noted on "BLIVI. maps on Dezember 	1964. See Exhibt: 1. 

Plaintiffs Motion for Summary Judgment. 
6 

	

7 	 b. A Bureau of Land Management Project Inspection Report of Bird Reservoir 

	

8 	dated January 15th, 1965, includes in part the following information: "This will be used for 

	

9 	livestock water on the Baca lake seeding - because of the means or source this hole should 

	

10 	have continuous water for yearlong use if needed." (emphasis supplied) See Exhibit B. 

	

11 	Plaintiffs Motion for Summary Judgment. See Exhibit C, Plaintiffs Motion for Summary 

	

12 	Judgment. 
13 

	

14 	 c. It has not been shown, but can be inferred, that the Baca Lake seeding must 

	

15 	include lands twaded to the Plaintiff. If so, it would appear that Bird Reservoir must have been 

	

16 	associated with the watering of livestock for almost thirty (30) years. 
17 

	

18 	 2. For some unexplained reason, a copy of the Application for a permit to construct Bird 

	

19 	Waterhole date stamped by the Defendant on September 28th, 1987. does not appear in 

	

20 	Defendant's Designation of Record (that is, the Defendants' File 4R-69366) but does appear 

	

21 	attached to Plaintiffs Motion for Summary Judgment as Exhibit D. The document was prepared 

	

22 	by the Bureau of Land Management in Burns and filed with the Water Resources Department. 
The BLM's Application shows in part that "(T)he impounded water will be used for livestock - 

	

24 	wildlife.". 
25 
26 

27 

	

28 	 PRINCLPLES/R ULES OF LAW 
29 

	

30 	1. ORS 183.484(4)(c) and (5) provide that: 
31 

	

32 	"(4) *** The court shall set aside or remand the order if it finds that the order is not 

	

33 	supported by substantial evidence in the record. Substantial evidence exists to support a fording 

	

34 	of fact when the record, viewed as a whole, would permit a reasonable person to make that 

	

35 	finding." 
36 

	

37 	2. ORS 537.120 provides in pertinent part that "1'1'211 waters within the state may be 

Exhibit A appears to be missing a copy of the second page of the said Cooperative 
Agreement covering item #s 4 through 6. We thus do not appear to have the entire document. 
Item 4 (See Exhibit A, Page 2 of 4) is referred to as a special condition but is not included within 
the materials comprising Exhibit A. 

10 
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1 	appropriated for beneficial use, as provided in the Water Rights Act and not otherwise: but 
nothing contained it 	 Act shall be so constzued 	to t2. 1(t. 2vvz!..t. 	i-nr,-,tir 

r1;717-: of-  w17 ne-c6T, 	 n- 	 ar--  v.ate.r. 	supplied) 

3. ORS 537.140 and OAR 690-11-020 cover what must be included within an application 

	

6 	for a permit to appropriate. water. Once those procedural requirements are met, ""*the Water 

	

7 	Resources Commission shall approve all applications made in proper form which 

	

8 	contemplate the application of water to a beneficial use, unless the proposed use conflicts 

	

9 	with existing rights." (emphasis supplied) ORS 537.160(1). ORS 327.170(1) firth= provides 

	

10 	that "(I)f, in the judgment of the Water Resources Commission, the proposed use may 

	

11 	prejudicially affect the public interest ww* the commission shall hold a public hearing on 

	

12 	the application on property notice to the applicant and to anyone objecting to the proposed 

	

13 	use.-  (emphasis supplied) 
1 ' K 
 4. "The approval of an application referred to in ORS 537.140 *** shall be set forth in 

	

16 	a water right permit issued by the Water Resources Commission." (emphasis supplied) ORS 

	

17 	537.211 (1 ). "Han application referred to in ORS 537.140 *** is rejected, the commission 

	

18 	shall enter a written order setting forth the reasons for the rejection.-  (emphasis supplied) 

	

19 	ORS 537.211(2). 
10 

	

21 	 5. "Any permit or license to appropriate water may be assigned, subject the conditions 

	

22 	of the permit, but no such assignment shall be binding except upon the parties to the 

	

23 	assignment, unless filed for record in the Water Resources Department." (emphasis 

	

24 	supplied) ORS 537.220. 
lc 

	

26 	 6. OAR 690-11-200(7) states: 
-7/ 

	

28 	 "Assignment or change of ownership of permit. groundwater registration or application: 

	

29 	 (a) When a change of interest or ownership occurs in lands covered by a permit, 

	

30 	groundwater registration or pending application the record owner may request. in writing the 

	

31 	Director to record the assignment to the new owner. 

	

32 	 (b) Should the record holder of the permit. groundwater registration or application be 
unavailable, the current owner of the property involved may furnish proof of such 

	

34 	ownership to the Commission to obtain ownership of the permit registration or application. The 

	

35 	Department shall shall also record a chance in ownership to an heir or devisee under a will upon 

	

36 	receiving proof of death of the record holder, or to a trustee upon receiving proof of a transfer to 
trust by the record holder. Proof of ownership of the involved lands shall include, but not be 

	

38 	limited to one or more of the following documents: 

	

39 	 (A) A copy of the deed to the land; 

	

40 	 (B) A copy of a land sales contract: 

	

41 	 (C) A court order or decree; or 

	

42 	 (D) Documentation of survivorship of property held jointly. 

	

43 	 (emphasis supplied) 

11 
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a OAR 690-11-200(8.) includes in par:: 

"Ali reviews and any determinanons made accordanet with this seation shall. o 
made part of tne application file and shall contain sufficient detail to aliow the 

	

5 	 Director to determine how to proceed with the processing of the application. 

	

6 	 in accordance with OAR 690-11-155 to 690-11497." 
7 

	

8 	 b. OAR 690-11-155 (Public Notice and Comments) and 690-11-19? (Standards 

	

9 	for Public Interest Review) do not give guidance or assist with the questions presented in this 

	

10 	case. 
11 

	

12 	7. Some general case law involving water rights associated with real property, which 

	

13 	may or may not be applicable depending upon what a fact finder determines with respect to the 

	

14 	use of Bird Waterhole for watering domestic livestock as related to plaintiffs land patent from 

	

15 	the Federal government, includes: 
16 

	

17 	 a. To appropriate with respect to water rights means to make water flowing on the 

	

18 	public domain one's own. See Black's Law Dictionary, Fourth Edition, Pg. 131. An 

	

19 	appurtenance is simply that which belongs to something else. A thing is generally deemed to be 

	

20 	incicienral or appurtenant to land when it by right is used with the land for its benefit. See 

	

21 	Black's Law Dictionary, Fourth Edition, Pg. 133. "An easement is a privilege without profit 

	

22 	which the owner of one tenement has in an adjoining tenement, by which the servient owner is 

	

23 	obliged to suffer or not to do something on his own land for the advantage of the dominant 

	

24 	estate. Easements in watercourses are exclusively affirmative, that is, the exercise of the 

	

25 	easement obliges the servient owner to suffer something on his own land, which would be a 

	

26 	cause of action if the right did not exist Such rights may be acquired by a contract, express or 

	

27 	implied, or by prescription, which presupposes a contract or grant from the long-continued 

	

28 	exercise of the right." See Gould on Waters, Contracts and Covenants, sec. 299, pg. 499. 
29 

	

30 	 b. The right of an owner of land to take or divert water from the land of another 

	

31 	may constitute an easement appurtenant. Although such an easement is a separate estate and not 

	

32 	unavoidably appurtenant to lands, an easement is normally appurtenant to the dominant estate. 

	

33 	Talbot vs. Joseph,  79 Or 308.311-312, 155 P 184 (1916). 

	

35 	 c. "If a water right is in its nature an appropriate and useful adjunct of the laud 

	

35 	conveyed, having in view the intention of the grantee as to its use, *** it should be held to be an 

	

37 	easement appurtenant to the land '`"." See 78 AmJur2d. Waters, sec. 233. 
38 

	

39 	 (1) A water right may pass with land as an appurtenance thereto, or as a 

	

40 	parcel thereof, but not necessarily so. Whether a water right passes as an appurtenance involves 

	

41 	two questions: 

	

42 	 1) Whether the water-right is an appurtenance; and 

	

43 	 2) Whether, being such, it was intended to pass. 

12 
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1 	 Both questions are questions of fact. Dill vs. Killip, 174 Or 94, 98, 
147 Pal 896 (1944). 

(2) -CY-nether the water-right is an ermustenance, depends on vinethe,r it is 
an inciden, at:ZeSS:-.177,  to the enjoyment of tae land. Di1 vr 	sunra at 98. 

5 
(3) To create an easement by implication from the previous use of quasi 

dominant and quasi sentient parts of a grantor's land it is generally held that the previous use 

	

8 
	

must have been apparent, permanent and important for the enjoyment of the conveyed quasi- 

	

9 
	

dominant parcel. These are not the only factors of importance but do constitute aids in drawing 

	

10 
	

inferences of intention. Dressler et a? vs. Issacs et al, 217 Or 586, 597-598, 343 ?2d 714 

	

11 
	

(1959). 
el_ A private landowner may acquire the right to use water for livestock within 

	

13 
	

Federal public domain by appropriation. To constitute an appropriation there must co-exist the 

	

14 
	

intent to take accompanied by some open, physical demonstration of the intent coupled with 

	

15 
	

some valuable use (such as, for example, watering livestock directly from the source). Hunter 

	

16 
	

vs. United States. 388 F2d 148. 153 (1967 - 9th Cir). 
17 
18 

	

19 
	

DISCUSSION 
20 

	

21 
	

There does not appear to be any specific statutory provision or rule which provides 
direction on how applications are to be withdrawn. There is a statute (see ORS 537.220 quoted 
above) and rule (see OAR 690-11-200 quoted above) dealing with an assignment of an 

	

24 
	

application.. An assienment is not binding upon the Defendant Water Resources Department 
unless it is filed with the Defendant ORS 537.220. The Defendant did file Plaintiff's 

	

26 
	

assignment on. December 12th. 1994. Once an assignment is filed, as occurred in this case. there 

	

27 
	

does not appear to be any statutory or rule provisions regarding the return of filed assiznment. 

	

28 
	

such as was ordered in this case by the Defendant on February 6th, 1995. 

	

30 
	

While OAR 690-11-200(7) clearly encompasses action by the record owner (in this case. 

	

31 
	

the Bureau of Land Management), the Rule clearly recomaizes that proof of ownership of an 
assignment may be given to the Defendant Department by other means (such as occurred in this 

	

33 
	

case). The Director of the Defendant Department must then "determine how to proceed with 

	

34 
	

the processing of the application ***". OAR 690-11-200(8). 
35 

	

36 
	

One aspect is, however, abundantly clear: once the assignment is flied by the Defendant 

	

37 
	

Department, it is the Director and not the record holder who will determine how the 

	

38 
	

assignment aspect will be handled. In this case, it appears that rather than exercising that 

	

39 	authority the Director of the Defendant Department, through the Department's employees, 

	

40 
	

simply left that determination to the record holder. 
41 

	

"tz. 
	 The Defendants, the Department and Commission, cannot construe the processing of 

	

43 	Applications under Appropriation Under 1909 Act for In-Stream Water Rights in any manner 

13 
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which will "ill-take away or impair the vested right of any person to any water or to the 
• use of any water." ORS 537.120. It is apparent that if the Plaintiff possesses a tight to the use of 
▪ water for livestock from Bird Waterhole as an appurtenance to the real property acquired by 

Plaintiff from the Federal Government by land patent (Se.: Vv7RD31.32 and 33), the anion of the 
Defendants would in fact impair the right to the use of such water. At this point, the Plaintiff's 

	

6 	right, if any, to the use of such water has not been resolved. There is ample evidence in the 

	

7 	Defendant Department's file in support of Plaintiff s assertion of the ownership interest. The 

	

8 	record holder of the application, the BLIvi, supplied nothing to the Director to assist the Director 

	

9 	in making a determination of what to do with the assignment which had been filed with the 

	

10 	Defendant Department. in fact, the BLM as late as December 6th, 1994, stated by letter to the 

	

11 	Defendant Department that any interest in the Application involved in this case had been 

	

12 	"conveyed to Hammond Ranches, inc." (See Finding of Fact 47) 
13 

	

14 	It should have been apparent to the Director of the Defendant Del. partment that the 

	

15 	Defendant Deparmaent would not be able to internally resolve the controversy regarding the 

	

16 	ownership of the Application involved in this case. It is just as apparent that Plaintiffs right, if 

	

17 	any, to the use of such water associated with the Application will not be determined or 

	

18 	resolved in this proceeding by this Court. The only question before this Court involves 

	

19 	whether the Defendant State Water Resources Deparnnent should have allowed the withdrawal 

	

20 	of Application 4R-69366. 
21 

	

22 	It is also important at this point to emphasize that Plaintiff s right, if any, to the use of 

	

23 	water at the Bird Waterhole will also not be determined or resolved, as just noted, by the 

	

24 	Defendant State Water Resources Department, Defendant State Water Resources 

	

25 	Commission, the United States Bureau of Land Management, or the United States Fish and 

	

26 	Wildlife Service, or any of the employees and/or agents of those entities. 
27 

	

28 	What further notice and/or information could have been supplied to the Defendant Water 

	

29 	Resources Department that Plaintiff Hammond Ranches, Inc., claimed an interest in Application 

	

30 	4R-69366 because of the claim of a vested right to the use of waters in the Bird Waterhole is 

	

31 	indeed difficult to imagine. 
32 

	

33 	We do not have the benefit of what legal basis and/or rationale served as a basis for the 

	

34 	decisions made by the Director of the Defendant State Water Resources Department in allowing 

	

35 	by Order the withdrawal of Application 4R-69366. We only have the one line Order of February 

	

36 	6th. 1995. 
37 

	

38 	In like fashion, we do not know what the rationale, reason(s), or basis that the personnel 

	

39 	of the Federal Bureau of Land Management might have had during December of 1994 in 

	

40 	reversing the position of the Bureau so rapidly on who had the right to determine what should be 
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1 	done about Application. OR-69366.4  Again however, while the information might be of interest, 
it is not necessary for a determination of the narrow question presented by this case. 

	

4 	 in like fashion, we do not know what the rationale, reason(s.). or basis for any of the 
actions taken by the Federal Fish and Wildlife Service might have been for the actions taken by 

	

6 	that Service other than perhaps the assertion that the Service is the owner and thus will make all 

	

7 	determinations regarding Bird Waterhole.. Nor do we know what may have occurred during 

	

8 	conversations taking place between personnel and/or agents of the State Water Resources 

	

9 	Department, the Federal Bureau of Land Management and the Federal Fish and Wildlife Service 

	

10 	before Application #R-69366 was allowed to be withdrawn. Again however, that information is 

	

11 	simply not necessary for a determination of the issue presented in this case. Mr. Schroeder, in 

	

12 	his letter of January 9th, 1995, to the Defendant Department attempted to point out this one 

	

13 	essential point, that is, that it was not up to the Defendant Department to he making some sort of 

	

14 	ownership decision. It is noted that there was obviously some sort of discussion arising from Mr. 

	

15 	Schroeder's letter on January 23rd., 1995, between Thomas E. Shook of the State Water 

	

16 	Resources Department and Michael T. Green of the Federal Bureau of Land Management. It 

	

17 	would have been difficult for any of those involved to have missed what Mr. Schroeder was 

	

18 	advising; that is: the matter is out of your hands — ler those who will eventually have to 

	

19 	obtain the necessary answer pursue the task of doing so. However. neither the State nor the 

	

30 	Federal Governmental officials involved listened. or if they did listen heeded the advice, and 

	

21 	thus the matter ends up with this Court simply reiterating once again in a more binding manner to 

	

22 	the Defendants: in examining the Defendant Department's file the Director did not have 
sufficient evidence to conclude that Plaintiff had no legal interest in the Application 

	

24 	regarding use of the waters of Bird Reservoir — the Director, just as this Court, will have 
to let those who will eventually have to obtain the necessary answer pursue the task of 

	

26 	doing so -- and while those entities are doing so the Defendants must rerun to the status 

	

2-7 	quo at the time before Application #R-69366 was withdrawn. That is, proper resolution of 

	

28 	this matter results in the Defendant Department's Order allowing withdrawal of 

	

29 	Application #R-69366 to have no effect. 
30 

	

31 	 The Defendants appear to argue in their MotioniMeraorandum for Summary judgment 

	

32 	that rights to water do not arise except by ORS Chapter 537 and applicable Afir-iinistrativc Rule. 
It may be that the Defendants are simply emphasizing the fact that the administrative process 

	

34 	involving Bird Waterhole was not yet completed, but if this be the argument of the Defendants, it 

It is noted that the file of this case contains a letter dated January 10th. 1995, from 
William F. Schroeder. Counsel for Plaintiff at the time, to the Bureau of Land Management 
Director in Hines concerning Plaintiffs position and some background with respect to names. 
contacts, actions and positions of the Bureau's Office in Bums. It does not appear that a copy of 
this communication went to the Defendants nor does a copy of the document appear in 
Defendants' file #R-69366. See Affidavit and attached Letter of Wrn. F. Schroeder flied in this 
case on October 3rd, 1995. 

Q::Tn 



1 	is simply incorrect. Prior appropriation in conformance with statutory provisions does DOI defeat 
rights as between grantors and grantees or successors in interest. See as an example, the cite by 

of J.Fcc,, !' vs. Y.-n(1, 	103. 107, 17 	51g Pld ' 30; (1 974.i. 
A 

	

5 	During oral argument the Defendants also suggested that OAR 690-11-05 pertainin2. to 

	

6 	"Incomplete. Applications" was a proper basis for return of the gird Waterhole Application in 

	

7 	this case. Upon review of all of the materials involved, it is apparent that the Defendant Water 

	

8 	Resources Department did not use this Rule as a basis for its decision nor would the use of the 

	

9 	Rule be justified in any event upon view of the Department's File #R-69366. 
10 

	

11 	 Although some general principles of law involving water right appurtenances, such notes 

	

12 	are not included for the purpose of making any sort of determination as to the status of Plaintiff s 

	

13 	claim, but rather to simply show the general state of the law, which knowledge can and should be 

	

14 	inferred to Defendants in handling matters involving applications such as the one involved in this 

	

15 	case. 
16 
17 

	

18 	 CO1VCLUSIONS OF LAW 
19 
20 1. The information known to the Director of the State Water Resources Department 

regarding Application #R-69366 did not constitute substantial evidence which would allow a 
reasonable person, and thus allow the said Director, to enter the Department's Order of February 

	

23 	6th, 1995, allowing withdrawal of the said Application. 
24 

	

25 	 2. The substantial evidence known to the Director of the State Water Resources 

	

26 	Department regarding Application #R-69366 was such that a reasonable person in his position 
would have been obligated to refuse to allow the withdrawal requested by the. Federal Fish and 

	

28 	Wildlife Service; Federal Bureau of Land Management. 
29 

	

30 	 3. Tne Defendant Department of Water Resources Department. should not have allowed 

	

31 	and ordered the withdrawal of Application #R-69366. 

	

33 	 4. Plaintiffs Motion for Summary Judgment should be allowed. Defendants' Motion for 

	

34 	Summary Judgment should be denied. 
35 

	

36 	 ORDERS 
37 

	

38 	 NOW THEREFORE IT IS HEREBY ORDERED THAT: 
39 

	

40 	 1. PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT BE. AND IT IS 

	

41 	HEREBY, ALLOWED. 
2 

	

43 	 2. DEFENDANTS' MOTION FOR ST MMAR!' R.DGM...ENT BE, AND IT IS 

16 

CO' A3N8t11-4: 

   



DONE AND DATED this 	day of Deczmiaer, 1995. 

Rae 

I 	HEREBY, DENIED. 

ciir 	Y ..1-criDiZr-1117.1‘'T 

	

5 	NOW THEREFORE IT is IIEREBY ORDERED i.H.E SUM-MARY JUDGMENT BE 
6 AND IT IS HEREBY, GIVEN IN FAVOR OF FLA/AT/FT AND AGAINST DEFENDANTS. 

	

8 	AND AS A PART OF SUCH SUMMARY JUDGMENT: 

	

10 	 IT IS FURTHER ORDERED THAT DEFENDANTS' ORDER OF FEBRUARY 6TH, 

	

11 	1995, ALLOWING WITHDRAWAL OF APPLICATION 4R-69366 BE, AND IT IS 
HEREBY, SET ASIDE. ORS 183.484(4) (c). 

I3 

	

14 	IT IS FURTHER ORDERED THAT DEFENDANTS ACCORD APPL/C4TION #R- 

	

15 	69366 ITS ORIGINAL PRIORITY DATE OF SEPTEMBER 28TH, 1987. 
16 

	

17 	IT IS FURTHER ORDERED THAT THE MATTER BE, AIND IT IS HE.R_EBY, 
18 REMANDED RACE TO DEFENDANTS FOR FURTHER ACHON LT D R ORS 

	

19 	CHAPTER 537. 
20 
21 
12 
-73 
24 

17 
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THe: SEi2."RbrA0ir of THE !NrEPICR 

WASHINGTON 

Memorandum 

To: 

JAN 2 2 1997 

Assistant Secretary, Fish arid Wildlife and Parks 
Assistant Secretary, Land and Minerals Management 
Assistant Secretary, Indian Affairs 
Assistant Secretary, Water and Science 

Froni; 	Secretary 

Subject: 	Interim Departmental Policy on Revised Stature 2477 Grant of Right-of-Way 
for Public Highways; Revocation of December 7, 1988 Policy 

Revised Statute 2477, which provided chat "[title right of way for the construction of 
highways over public lands, not reserved for public uses, is hereby granted," was repealed 
on October 21, 1976, by the Federal Land Policy and Management Act (FLPMA). 43 
U.S.C. § 1701 et sea. FLPMA did not terminate valid rights-of-way established under R..$ 
2477 prior to its repeal. The existence and extent of valid rights-of-way previously 
established pursuant to R.S. 2477 remains an issue in some places. 

States or local governments asserting that R.S. 2477 rights.of-way exist on federal lands can 
in appropriate situations file a lawsuit in federal court seeking to establish the validity of that 
assertion. In the alternative or in advance of filing such a lawsuit, the Department of the 
Interior may also be asked to give its views on such assertions. 

On December 7, 1988, Secretary Hodel signed a memorandum that discussed his policy for 
making determinations whether the Department would recognize claims for rights-of-way 
under R.S. 2477. That policy was not promulgated according to rulemaking procedures and 
is not a rule. In fact, because the Department has not been making such determinations in 
recent years, that policy has not been carried out for several years. The purpose of this 
memo is to revoke the 1988 policy and establish a revised policy for carrying out any 
determinations the Department might be called upon to make rezarding R.S. 2477. 

Background 

At the request of Congress, the Department submitted a Report to Congress on R.S. 2477 in 
June 1993. In accordance with that Report's recommendations. the Department determined 
that regulations should be written for R.S. 2477, and a Notice of Proposed Rulemaking was 
published in 1994. 59 Fed. Reg. 39,216 (August 1, 1994). Thereafter, Congress attached a 
provision to the Department's appropriation for fiscal year 1996 that prohibited using funds 
appropriated by that statute for "developing, promulgating, and thereafter implementing a 
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rule concerning rights-of-way under section 2477 of the Revised Statutes." Pub. L. 104-134, 
§ 110, 110 Stat. 1321-177 (1996). The Department's appropriation for fiscal year 1997 
permits the publication of final regulations but says they shall not take effect unless 
expressly authorized by an Act of Congress subsequent to the date of enactment of this 

Act." Pub. L. 104-208, § 108, 110 Star. 3009 (1996). 

I addressed the issue of whether the Department should continue to make determinations 
regarding R.S. 2477 claims in my May 2S, 1993, letter to Congress transmitting the 
Department's Report: "Until final rules are effective, I have instructed the Bureau of Land 
Management to defer any processing of R.S. 2477 assertions except in cases where there is a 
demonstrated, compelling, and immediate need to make such determinations." This 
instruction is still in effect. 

Revised Policy on R.S. 2477 Rights-of-way Determinations 

Those making claims of the existence of valid R.S. 2477 rights-of-way continue to have the 
option of seeking to establish the validity of their claims in court. Nevertheless, it is 
possible that the Department may be asked, in advance of final rules taking effect, to make 
such determinations on the basis that such a demonstrated, compelling, and immediate aced 
is claimed to exist. If so, until final rules are published and take effect, determinations 
regardine R.S. 2477 rights-of-way will be made by the Secretary of the Interior, in 
consultation with the appropriate Interior agency, according to the following policy: 

1. Claims. An entity wishing the Secretary or any agencies of the Department of the 
Interior to make a determination whether an R.S. 2477 right-of-way exists shall file a written 
request with the Interior agency having jurisdiction over the lands underlying the asserted 
right-of-way, along with an explanation of why there is a compelling and immediate need 
such a determination. The request should be accompanied by documents and maps that the 
entity wishes the agency to consider in making its recommendation to the Secretary. If, 
based on the information provided, the agency does not believe a compelling and immediate 
need for the determination exists, it should without further examination recommend the 
Secretary defer processing until final rules are effective. 

2, Withdrawals and Reservations. The agency shall consult the public land records 
maintained by the Bureau of Land Management to determine the status of the lands over 
which the claimed right-of-way passes. If such lands were withdrawn, reserved, or 
otherwise unavailable pursuant to R.S. 2477 at the time that the highway giving rise to the 
claim of an R.S. 2477 right-of-way was allegedly constructed and remained unavailable 
through October 21, 1976, the agency will recommend the Secretary deny the claim. 

3. Construction. If the lands were not withdrawn, reserved, or otherwise unavailable 
pursuant to R.S. 2477, the agency shall examine all available documents and maps and 
perform an on-site examination to determine whether construction on the alleged right-of-way 
had occurred prior to the repeal of R.S. 2477 on October 21, 1976. If the agency 
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determines that construction did not occur. the agency will recommend the Secretary deny 
the claim. 

4. Highway. The agency shall evaluate whether the alleged right-of-way constitutes a 
lutthway. A highway is a thoroughfare used prior to October 21, 1976. by the public for the 
passage of vehicles carrying people or goods from place to place. If the agency determines 
that the alleged right-of-way does not constitute a highway, the agency will recommend the 
Secretary deny the claim. 

5. Role of State Law. In making its recommendations, the agency shall apply state law in 
effect on October 21, 1976, to the extent that it is consistent with federal law. The agency 
will in no case recommend approval of claims that do not comply with the requirements of 
applicahle state law. 

6. Secretary's Determination. The agency will make recommendations on the above-
described issues to the Secretary. The Secretary will approve or disapprove those 
recorrumendations. 

the December 7, 1988 policy, including attachment 1. is hereby revoked. 

3 
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THE SECETARY Oar -NE INTE;;101 

WAS HiNGTON 

FEB 2. 0 !G97 

M....mcrandum 

ZaUC)C1:7_: 

Assistant Secretary, 
Assistant Secretary, 
Assistant Secretary, 
Assistant Secrets r , 

//,/SecrOtal 

Fish and Wildlife and Parks 
Land and Minerals Management 
Indian Af.gairs 
Water—..mla Scence 

Clari:ica:tion to January 22, 1997, Interim Departmental 
Policy on Revised Statute 2477 Grant of Right-of-Way 
for Public Highways 

My January 22 memo to you concerning the Department's interim 
policy on R.S. 2477 rights-of-way has created confusion retarding 
our position on the ability of those claiming R.S. 2477 rights-
of-way to obtain judicial review of those claims. To clarify, 
the memo was not intended to express any opinion regarding the 
circumstances in which a lawsuit may be brought against the 
United States to determine the.validity of rights claimed under 
R.S. 2477. 
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OREGON 

ENLARGING MALHEUR NATIONAL WILDLIFE 
REFUGE; REVOKING EXECUTIVE ORDER NO. 
929 OF AUGUST 111, 1908, ESTABLISHING 
LAKE MALHEUR RESERVATION, AND EXECU-. 
TIVE ORDERS NO. 5891 OF JULY 16, 1932, 
AND NO. 6152 OF JUNE 1, 1933, WITH-
DRAWING LANDS FOR CLASSIFICATION; AND 
AMENDING EXECUTIVE ORDER NO. 7106 or 
JULY 19, 1035 

By virtue of the authority vested in 
the President, and pursuant to Executive 
Order No. 10355 of May 26, 1952, it is 
ordered as follows: 

1. Executive Order No. 7106 of July 
19, 1935, establishing the Malheur Migra-
tory Bird Refuge which was redesignated 
the Malheur National Wildlife Refuge 
by Proclamation No. 2416 of July 25, 1940, 
is hereby amended by eliminating from 
the first paragraph thereof the words ., 
"and in order to effectuate further the 
purposes of the Migratory Bird Conser-
vation Act (45 Stat. 1222) ,". 

2. Subject to valid existing rights, the 
following-described public lands in 
Harney County, Oregon, are hereby 
withdrawn from all forms of appropri-
ation under the public-land laws, in-
cluding the mining but not the mineral-
leasing laws, and reserved under the ': 
jurisdiction of the Bureau of Sport Fish- !. 
eries and Wildlife of the Department 
of the Interior as an addition to the 

'Malheur National Wildlife Refuge: 
Wn.w.t.Errs ISLEarmat 

T. 28 S., R. 28 E.. 
Sec. 4, S1A SW%; 
Sec. 9, all; 
Sec. 14, NE1/4SWY4, WSE%, and SE% 

SE %; 
Sec. 15, SW %, W %I SE %, and 8E3/46E%; - 
Sec. 22, Nye; 
Sec. 23, N 4, W1/26W%, SE %SW %, and 

EW2 SE%; 

Sec. 28, all; 	 .2; 
Sec. 34, E%SE%;' 	' 	. 

: 	• 	.1; 	C■ : Li:41 4416,, 

I ns  

• et t7 

Sec. 25, NW 74  and NW% SW %; 



c. 23, lot 7: 	• . 
Sec. 33 lot 15. 

7'. 27 8„ rt. 32 E.„ 
Elec. 4. lot 11; 
Elec. 5. lots 6 to 8, Inclusive. 

T. 29 S.. rt. 32 E.. 
Sec. 7, lot 2, 8E% NE 1,4, and 6E %NW% ; 

., Sec.!), 5W I/4 SE%; 
. sec, 16, S V2 NW % and NW TASE1/4;  

. - Sec. 17, NE '3/4NE14; 
- Sec, 19, lot 3 and SE14 SW 1/4; - 

Sec. 20,8E145E%; 
Sec. 21, 51/2  sW1,4 ; 
Sec. 30, NE %NE14. 

T. 30 S., R. 32 E., 
1S, lot 3, E1/2 SW 1/4, and 8E1/4: 

_Sec. 19, lot-3, NE1/4NE1/4 , NE%SW%. and 
S 1/48E14; 

- -Sec. 20 HIM% and NET/ SW% - 
- Sec. 29, NE14NW% and S1/2 NW %; 

• 30, NE14 NEI% 
T.313., R. 32 E.; 
„See. 1, tot 1 and SE14 St TA; 
.-Sec. 12, SW1,48E1/4  ; 
,.-Sec. 13, Ey2 SW%; 
- Sec. 23, lot 4: 
--Sec. 24, NW14SW%; 
--Sec. 35, NE1,45W14. 

T.32 S., R. 32 E., 
2, SE14 SE %; 

-Esc. 11, NE1,4NE1/4; 
-Bee; 12, S1/2 NW 3/4 

T. 2513.. R. 32% 
-Sec. 23. lot 6; 

24.1ot 7. 
T. 31 S., R. 32% E., 
--Sec. 3, lot 4 and W1/261W1/4; 
--Sec. 4, lots I, 3, and 4; N1/26W% and WE% 

„.SE1/4 ; 
ec. 5, S y2 SE ; 

-Se-c. 8, NE1/4  and N1/28E14; 
"Sec. 9, N1/2NE14 and W1/2; 
TiSec, 21, W1/2NET/4 ; 

- ',Sec. 28, W1/2SE3/4; 
„Sec. 33, W1/2NE1/4„ SE'/4SW%, and SW 1/4 

SE 14 . 
T!'32 S., 13... 32% E., 
/See. 4, lots 2 and 3, SW%NE%, 8E+/4N-W1/4. 

and NW 1/45E1/4; 
5, 5E143,4E1/4 and IrEy4 sEy4 . 

. T. 25 S., R. 33 E., 
- _Sec. 19, lot 6: 
,.Sec. 20, lots 4 and 5; 
-Sec. 21, lots 1 and 2; 
/Sec. 28. lots 2 to 7, inclusive. lots 12 to 

17, inclusive, and E1/2SE1/4; . • 
„Sec. 33, all fractional; 

',Sec. 34, lots II, 14., and 15. 
T. 28 S., R, 33 E., 
...Zee. 3, lot 14; 
„Zee. 10, lots 0, 7, 10 and 11; 
„Sec, 15, lots 4 to 6. Inclusive, and SW% 

NW 14; 
...Sec. 16, lot 2; 

Sec. 17, lots 8 to 10, Inclusive; 
v.-Sec. 18, Iota 9 to 13, Inclusive. 

• Together with all public lands within 
the record meander lines of Malheur and 
Harney Lakes, aggregating 18,017.54 

Sec, 35, 81/2NET/4 , W1/2HW54, filE%NW%.' 
and 8%. 

T. 26 8., R. 29% 
Ser. 25. 6 1/2 S1,4;  
Sec. 31. lot 4. 

T.21 8., R. 29 E., 
► Sec, 1, all fractional; 
i 	Bee, 2, lots 1, 6, and 7; 	- 

Sec. 6, iota 2 to 4, inclusive; 
Elec. 11, lots 1 to 6, inclusive; 
Sec. 14, all fractional; 
Sec. 23, Iota 1 to 5, 17101.1BIOC, 1•TW1/41.(W1/4, 

SE%NW1/4 . NW%SE%, and 8E1/48E1/4; 
Sec. 24, all fractional:  
Sec. 25, lots 1 to 3 inclusive, SW1/4NE1/4;•-•••• 

N'W 1/4'NW 1/4 , and NE 3/4 SE V4 
T.218., R. 29% E., 
- L.Sec. 25, all fractional; 
• /Secs. 28 to SO, inclusive, all fractional; 

- Sec. 32, NE'  ; 
.• Secs. 33 to 85, Inclusive, ell fractional; . i- 

%/Ser. 38. lots 1 to 4. Inclusive, and SE1/4SEA. 
T. 28 8.. R. 29 3/4  Z.. 	 . 

Sec. I, lute 1 to 9, inclusive; 
. Sec. 2, lots 1, 2, and lots 7 to 10, Inclusive, .. 
T. 26 6., R. 30 E. (north of Malheur Lake), 

sec. 26, 8 1/2 SE% : 
Sac, 27, lots 1 to 7, Inclusive, and 8 1/2N1/2 ; 
Sec. 28, lots 1 to 4. inclusive, and 81/211%; 
Sec. 29, all fractional; 
Sec, 30.1ots 3 to 9, inclusive, and NE%; 
Secs, 31, 34, and 35 all fractional; 
Sec. 36, lots 1 to 4, Inclusive. 

, R.20 E., 
c. 4 lots 3 and 12; 

:. ,sec, 5, lots 3 to 5. Inclusive; 
„Zee. 8, lota-2 and 3. and 6 to 9. Inclusive; 
...Sic. 9; lot 3; 
',Bees. 17 and 18, all fractional; 
',Sec. 19, lots 1 to 4. inclusive,' NE%14-ET/4 , 

.. „- S1/2 NE14, and SE 1/4Swy4 ; 
Sec. 20,1ots I to 8, Inclusive, and rvAITE I/4 1 

.' Sec. 30, lots 1 to 4, Inclusive, and E1/2W1/2, 
T. 26 8.. R. SI E. (north of Malheur Lake), 
/4ec. 23, lot 2; 
ec. /31, lots 3 to, 6, inclusive, and NW% 

SE% . 

TZ.c.
1.3., R. 31 E., 

19. SET/4 SE%; 
c.22.NE1,4NE1/4; • - 29, SE %NW1/4 and NE% SW %._ ,, 

T. 29 S.. R. 31 E., 	 ■ ... 7 f• 

/Sec. 1,•W % SE%; 	-- ,' I: . - 
i /Sec. 3. SW 3/4 SW 1/4; 	 • - n • 7- 
i- /tec. 4,1ot 2; 

/Sec. 10. N1/2 NW 1/4 and SE %Sw IA: • 
1, /ter. 12. NW1/4 NE 1/4 ; 

-./Sec. 15, E 1/2 NW14 and 8W %8E14 ; 
'-,?Sec. 22. NE %NE% ; 	• 
/Elec.-23, SW %p NW'/4  and NE 1/4  SW 1/4: 
/Sec. 24.•.NW % NE114 , „SE 1/4 NE% , and NW% 

SETA; • 
. ifIlec. 25. NW 13/4 NE 14. SE% SW 1/4.  and SW% 

8E1/4: 
/Sec. 26, NW1/4 NE% and 5E1/45E1/4; 
/Sec. 34, SE V, SW IA and NS14 SE 1/4; 	. 
/See. 35, SW3/4 NE % . 

T. 30 S. R. 31 E., 
/See. 2, 6W1/4SW 14 ; 
,See. 3. lot 1. SE1/4 NE1,4 , and SE1/4 SET,4; 
riBee. 10. W1,4,

-
W1,s ; 

„Sec. 11. S 1/2SE TA ; 
-Sec_ 12, SW 14 SWI3/4 ; 
Ate. 13, 51/2NE1/4, N MIV 7I,4 . and N8%81S,4; 

14, SE ,,ft  NW y4  and E 1/2 SW 1/4 ; 
''",...sec, 15, NE3/4 NE 1/4 and SW %SW %; 

/Sec. 21, E1/25E14: 
-.Sec. 22. h'W14 NW %:  

/Sec. 23, NE 1/4 :ArE14 and NW 1/4 SW 1,4 ; 
.Sec. 24, SE%N'7%; 
"Sec 28 W I'l  SW 1 ,  • • 
Sec. 28, NE14NE1/4 and SW1/4  NE%; • - 

--titer. S3. SW 1/4  NE1/4 and SE 1/4  SW % ; 
.Sec. 35, NW%NE14, SE KNE1,4, HWY4 NWS4. 

- NE%SE% and S1/2 SE 1/4. 

)
25 S. R. S2 E. (north of Malheur Lake), 
Sec. 3, lots 9 and 10. 

t
,
-
T.;1415e  8., R. 32 E. (south of Malheur Lake), 

s, -. 	. I3,10ta 9 to 12. Inclusive; 
"Sec, 14, lots 1 and 2; 
/Sec. 22, lot 7; 	 T,S./c--  2. 

E. The public lands released by 
order from the withdrawals made 1 
Executive Orders No. 5891 and No. 51: 
are described as follows: 

1;Nr ELLAIC TT"( E. /strain LA TF 

T. 25 S., R. 27 E., 
Secs, 25, 20, and 35: 
Also all unsurveyed islands and lands 

the United States within the meander 
area of Silver Lake, in secs, 25, 26. 1 
and 3B. 

T. 28 S., R. 27 E., 
Sec. 1, lots 1, 2, 3, 6, 7, 6, 9, 10, 12, and 1 
Sec. 2; 
Sec. 11, N%, SW %, and VASE% ; 
Sec. 12. NE1/4. 5 %NW %. and 8%; 
Sec. 13; 
Sec. 14, STAHE14., W1/2, and SE 1/4 . 

T. 25 S., R. 28 E.,
, 
 

Sec, 17 N1/2N1/2, SW y4, and W1/25E 1,4; 
Sec. 18, /ate 1 to 4, inclusive. NE14NE 

SW1/4NE1/4. E1/2W1/2, and SE%; 
See. 19, lots I to 4. inclusive, NE3/4. E'/5W' 
' N1/2 SE1/4. and SW1,46E%:- 
Sec. 20. N'/x , N1/281/2, and SE%SE%: 
Sec. 21:W1/2W% and NET/4 5W%; 
Sec. 27, 51/2 NW 1/4  ; 
Sec, 28, SW14NE14, NWI3/4 NW 1/4, and SE 

NW %; 
Sec. 29, lots 3 and 4; 
Sec. 32, lots 3 and 4; 
Also all unsurveyed islands and lands 

the United States within the meander 
area of Silver Lake, in secs. 19, 20. 29.: 
SI, and 32. 

T. 26 S., R. 28 E., 
- Sec. 5. lots 1 to 6, Inclusive, SW ,4, W1/2 SE 

and 5E14 5E1,4 ; 
Secs. 6 to 8, inclusive; 
Secs. 17 to 21, inclusive; 
Sec. 22, STA; 
Seca. 27, 28, and 33: 
Sec. 34, N%, SW1/4, and W1/4SE1/4. 

T. 27 El., R. 28 E., 

T. 27 S., R. 29 E. 
See, 5, SW 1/4 and 8W1/4 8E1/4; 
Sec. 6, lots 5, 6, 7. SW1/4NE1/4 , SETANW 

E1/26W3/4, and 5E1/4: 
Sec. 23. S'W14 NW % , SPIT% , and SW y.,SE 
Sec. 25, S1/2NW14, SW%, W%3E1/4, 

SE% $EV4 
T.26 5., R. 30 E. (north of Harney Lake). 

See. 26, SW 14, and N1/258%; 
Sec. 27, N1/2N1/2 ; 
Sec. 28, NTAN1/2; 
Sec. 30. NW1/4; 

T. 27 53., R. 30 E.. 
Sec. 3. SEy4 SW 1/4 and S % SETA. 

T. 26 S., R, 31 E. (south of Malheur Lake) 
Sec. 30, lots 3, 6, 7; 
Sec. 32, SW T3/4 NW 1/4  and S S 

T. 25 S., R. 92 E., 
See, 33, NW %SW 1/4. 

T. 28 S., R. 32 E. (north of Malheur Lake) 
Sec. 6, N1/2SE1/4. 

T. 26 S., R. 32 E. (south of Malheur Lak 
Sec. 14, SE 1/ 581.4 ; 
	 See. 27, SE! NE1/4. 
T. 27 8., R. 32 E., 

Sec. 4. lot 1, 8E%NE1,4, NE%SE1/4, a 
S1/25E%; 

Sec. 5, lot 2 and 2•TE1/48w1,4. 
T. 25 S., R. 321'7 E., 

Sec. 24, lot 2. 
T. 25 5., R. 33 E, 	- 

Sec. 21, NW14 SW q; 
Sec. 27, lots 3 and 6, Ni,strwlh, 

SE1/4NW%. 
T. 28 S.. R. 33 E„ 

Sec. 3, lots 1, 2,4, and 10, and SW1/4SS 
See. 10, W IANE%; 
Sec, 14, lots 1 to 8, inclusive; 
Sec. 15, SW 1/4, W VISE1/4, and SE% SE 
Sec. 16, Irv/4 81N and 61%6%1' 
See. 17, lots 1, 2. 5. and 6, and E1/2SE% 
Sec. 18, lot 1 and SW 1/48E1/4; 
Sec.• 20. lots 1 to 5, Inclusive, and 5\ 

NET/4; 

acres. 
. 3. This order shall take precedence 
over but not otherwise affect the Order 
of the Secretary of the Interior of July 
9, 1935, establishing Oregon Grazing 
District No. 2. 

4. Executive Order No. 929 of August 
18, 1908. establishing the Lake Malheur 
Reservation and Executive Orders No. 
5891 of July 10, 1932. and No. 6152 of June 
1, 1933. withdrawing certain public lands 
for classification as to their suitability 
for migratory bird refuge purposes are 
hereby revoked. The lands in the former 
Lake Malheur Reservation and portions 
of the lands withdrawn by Executive 
Orders No. 5891.  and No. 6152 are in-
cluded in the withdrawal made by par-. 
agraph 2 hereof. 
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21. ;ell 4 and 5, NT:.%. 1■Ty,,N.1W IA, and 
Sr. N % ; 

sec. 
• Sec. 23. lots 1 and 2. and leEyamr4. 

The areas described aggregate 
'22.016.54 acres. 

6. Of the lands dcFcribed in paragraph 
5 of this order, the :alloy:Mg, have been 
patented: 
T. 26 S.. R. 30 E. (N. of Harney Lake). 

See. 25, SW IA :ti,12SE : 
Sec. 27, N y2 NE 

T. 26 S., R. 32E. IS. of Malheur Lake). 
Sec. 14. EI.SE1/4. 
7.' The remaining lands described in 

paragraph 5 are primarily range lands, 
bearing a growth of native vegetation of 
sagebrush and greasewood, together with 
an understory of native grasses. 

8. No application for the lands may be 
allowed under the homestead, desert-
land, small tract, or any other nonmin-
eral public-land law unless the lands 
have already been classified as valuable 
or suitable for such type of application, 
or shall be so classified upon the consid-
eration of an anplication. Any applica-
tion that is filed will be considered on 
its merits. The lands will not be subjeut 
to occupancy or disposition until they 
have been classified. 

9. Subjeet to any valid existing rights 
and the requirements of applicable law, 
the lands are hereby opened to filing of 
applications, selections, and locations in 
accordance with the following: 

a. Applications and selections under 
the nonre'eeral public-land laws may be 
presented to the Manager mentioned 
.below, beginning on the date of this 
order. Such applications and selections 
will be considered as filed on the hour 
and respective dates shown for the vari-
ous classes enumerated in the following 
paragraphs: 

(1) Applications by persons hr.e:•-  
prior existing valid settlement ri-1 
preference rights conferred by existin..: 
laws, or equitable claims subject to al-
lowance and confirmation will be ad-
jutEcatcd r511 the cr.rts prefented in sup-

:port of cilch claiin or riilit. All 
applications presented by I2erizons other  

. 	„ 
than those referred to in this paragraph 
will be subject to the applications and 
claims mentioned in this paragraph. 

(2) All valid applications under the 
Homestead. Desert Land. and Small 
Tract Laws by qualified veterans of 
World War U or of the Korean Conflict, 
and by others entitled to preference 
rights under the act of September 27, 
1944 (53 Stat. 747: 43 U. S. C. 279-284 
as amended), presented prior to 10:00 
a. m. on October 30, 1957, will be con-
sidered as simultaneously filed at that 
hour. Rights under such preference 
right applications filed after that hour 
and before 10:00 a. m. on January 29, 
1958, will be governed by the time of 
filing. 

(3) All valid applications and selec-
tions under the =mineral public-land 
laws, other than those coming under 
paragraphs (1) and (2) above, presented 
Prior to 10:00 a. m. on January 29, 1958, 
will be considered as simultaneously fled 
at that hour. Rights under such appli-
cations and selections filed after that 
hour will be governed by the time of 
filing. 

10. claiming veterans prefer-
ence rights must enclose 7;ith their ap-• 
plIcations proper evidence of military or 
naval service, preferably a complete 
photostatic copy of the certificate of 
honorable discharge. Perions claiming 
preference rights based upon valid set-
tlement, statutory preference, or equita-
ble claims must enclose properly cor-
roborated statements in support of their 
claims. Detailed rules and regulations 
governing applications which may be 
filed pursuant to this notice can be found 
in Title 43 of the Code of Federal 
Regulations. 

11. The lands described in paragraph 
been open to applications and 

the mineral-leasing laws and 
. :ion for metalliferous minerals. 
will be open to location for non-

metalliferous minerals under the United 
States mining laws beginning at 10:00 
a. m. on January 20. 1053. 

12. Inm.iir:es concerning the opened 
lands 	a:1 be addressed to the .7.'lanager, 

Land Ofilce. Bureau of Land Is,lanar 
meat, Portland, Oregon. 

ROGER ERNST, 
Assistant Secretary of the Interior. 

SEPTEMnET; 24, 1957. 
IF. R. Doe. 57-7980: Filed. Sept. 27, 191 

8:45 a. m.] 
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In Reply Refer To: 
ARW/RE 
LA-OR, Malheur NWR 
General 
Road Right-of-ways (R.S. 2477 and Hammond Ranch Stock Driveways) 

obfr DRAFT, 
COPY FOR YOUR 

INFORMATIM 

Memorandum 

To: 	Refuge Manager, Malheur NWR 

Through: 	Refuge Supervisor, OR/WA/ID 

From: 	Chief, Division of Realty 

Subject: 	Malheur NWR Realty Opinion No. 2--Hammond Ranch Stock Driveway: A 
Revised Statute (RS.) 2477 Claim ? 

You asked for an opinion whether Hammond Ranch (Ranch) has a right to move livestock 
(cattle) over Refuge lands ed on an R.S. 2477 claim or assertion. The "Hammond cattle 
trailing rout 	a Stock Driveway bY-&-linition d is shown on FWS Map, "MALHEUR 
NATIONAL W DLIFEREFLIGE, B itzen Valley Below Krumbo Creek, Harney County, 
Oregon, 8/96," Exhibit 1. The Ranch has been moving cattle over this route. We have 
challenged them and declaring that they have no right to using Refuge land. We asked them-to 	(-La f .  

-stop, or at least we-evriiirto-have control over the livestock and people movement. Hammond 
Ranch says it's their right to use the route based on historic use and R.S. 2477. 

The bugis,ss efean-R.S. 2477 claim, underlying the Stock Driveway, which guarantees 
Hammond Rafich and others a right of passage for livestock and other things? 

As a lead-in to answering your questions, we offer an abbreviated history of R.S. 2477. Revised 
Statute 2477 is an 1866 Act (Federal law) "granting" highway rights of way over federal public 
lands stated in deceptively simple language: 

"The right-of-way for the construction of highways over public lands, not reserved for 
public uses, is hereby granted" 

This "grant" was originally found in Chapter 262, Section 8 of the Act of July 26, 1866 
(14 Stat. 353), a mining law act. This act was later codified as Revised Statute (R.S_) 2477 and 
later recodified as 43 U.S.C. 932. It remained on the books until it was repealed by 

Hiller#5;503-231-6201;C:\...1rowlmalheur.orNopinion2 2128/97 
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Section 706(a) of the Federal Land Policy and Management Act (FLPMA) of October 21, 1976, 
Public Law 94-576, 90 Stat. 2743, 43 U.S.C. 1701, et seq, the Bureau of Land Management's 
(Bureau or BLM) so-called "Organic Act." Because of the repeal, we are only concerned about 
"claims" of grants of right-of-ways "perfected" after 1866 and before October 21, 1976, or until 
the land underlying a claimed R.S. 2477 went into "reserve" status or was deeded out of Federal 
ownership. 

R.S. 2477 has been the subject of inconsistent state statutes and court decisions, and a 
handful of inconsistent federal court decisions, during its 110-year existece. Almost all of the 
reported state court decisions involved competing rights of third partieWthe United States was 
not a party to them. An important point is that the legislative historyTi-silent as to the 
meaning of this section of the 1866 Act. When we cannot easily determine what a law means 
from its language, we often look at the Congressional record of hearings and discussions on it. 
The records usually provide actual recorded commentary among members of Congress as to 
what the law is about and why it is to he enacted. 

We know that for the longest time not much was made of or done with this provision of 
law. In fact it didn't elicit much reaction until after its repeal in 1976. It wasn't "important" 
until the large public lands set-asides of the_p O's and later, particularly Wilderness Act h  
withdrawals and other withdrawals, came. 	e states found or "rediscovered" this wording, and 
asserted their claims for highways in existence or to be built. The states, in many cases, were 
counting on the R.S. 2477 claim(s) to block pending wilderness designations. (One of the 
criteria for land to be wilderness under the law is that it must be roadless.) Furthermore, State, 
counties and individuals have "found" this law to he prospectively useful for gaining "free" 
access across federal lands. 

So, we have this 1866 law, renumbered in 1873, codified in 1938, and finally repealed in 
1976. During this time no changes were made to,tlyt act, and the only understanding of it came 
from inconsistent case law. But we have a probleni,'S)ates, counties, and others want to apply it, 
and have asserted/claimed it as a basis for right-of-way across federal land. There were no 
regulations or specific guidance for application, so on October 7, 1988, Secretary of the Interior 
Hodel issued "Secretarial Guidance" as "Departmental Policy on Section 8 of the Act of July 26, 
1866, Revised Statute 2477 (Repealed), Grant of Right-of-Way for Public Highways (RS 2477) 
(Exhibit 2)." With this mouth-filling subject, the Secretary set out to help us field follesAmake 
the act work. 

The Bureau was (and still is) tasked with processing the claims and determining them 
valid. Some have been "approved." The Interior Department and its Solicitor says "deciding 
validity" is adjudication, which the Bureau has no authority to do ao, Anyway, soiling it all out, 
cataloging them, and notifying other federal agencies of their existence is a daunting task at best. 
In 1992, Congress, after hearing from constituents and agencies about the problems of 
"figuring-out" these rights, ordered the Bureau to research the issues, canvaWthe public and 
other federal agencies; and to write, publish and institute (proposed) regulations (The 
regulations were supposed to create a regular process by which these claims of valid existing 
rights can be identified and evaluated. The regulations were also to define key statutory words - 
"construction," "highways," "unreserved public lands" - to establish standards against which to 
measure the claims.) BLM released its report on June 1, 1993, and was promptly shot-down by 
just about everyone. The results are no regulations to date, more court battles, and no "final" 

LA-OR, Malheur NWR, General, RAD: RS 2477 and Hammond Ranch 
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DR AFT 
resolution. So, here comes the Ranch, with a possible claim of/assertion of their rights to a 
RS 2477 right-of-way. 

Furthermore, before discussing the case at hand it is important to understand certain Pet-nil-
tioes/Teenis which I will try to define: 

public lands: As used in this report, the term means Federal lands managed by any of the 
Executive Branch agencies and owned by the people or the United States. However, this term 
usually means the public domain (PD) lands managed by the ELM for United States. 
Technically, once land is reserved, withdrawn or otherwise "permanently" used or deeded away, 
it is no longer PD land. In general use, public lands means land owned by any government, 
Federal, State, and County/Borough. 

claim/assertion: A person, persons, state, or county "emphatically" say(s) they have a 
right of passage across federal lands by virtue of RS 2477. They assert that they have met the 
intent and satisfied the provisions of the act, and are entitle the right, rather the right is already 
granted to them. 

perfected: —ripen to usefulness." Completing the steps required by law that lead to the 
full benefits of the particular law, 

reserve/reserved: (federal) land set-aside for some existing or future use or purpose, by 
Congress or the Executive Branch, e.g. a national wildlife refuge (existing), or a ditches and 
canals provision in a land patent for the conveyance of water, if needed (future). 

third parties: a person/persons/entity not directly involved in an issue/dispute between 
two parties, e.g., the State vs. the Federal Government (2 parties), the third party being the 
1-lanunond's, for example. 

Federal land patents or Patents: a Quickclaim Deed (QCD) from the United States to a 
grantee, giving all the US's right, title and interest away, EXCEPT those rights held-back by the 
US for some existing or prospective purpose. Usual reservations are minerals, oil and gas, 
geothermal, and certain kinds of right-of-ways, but not RS 2477's. The rights held-back can be 
any that are already granted to someone else. However, we usually try to extinguish those rights 
or have the jurisdiction over them transferred to the new land owner. Homesteading, or the 
agricultural settlement of certain federal land, frequently led to a Homestead Patent. 

RS 2477 contains 3 Key Concepts for the claim or assertion to be accepted or acceptable, 
therefore legal or legitimate, all must be present (See Secretary Hodel memo, Exhibit 2): 

I. The lands involved (under the claim) must have been public lands, not reserved for . 
0A :ilk _uses, at the time of acceptance; 	E Ctriel teie 	ce. 	 4.esi 

2. Some form of construction of the highway must have occurred; and, 
3. The highway so constructed must be considered a public highway. 

Note that Exhibit 1 lays all this out and explains what each provision means. Remember, under 
this claim the United States has no duty or authority to adjudicate an assertion or application, but 
as a practical matter MUST be able to 'recognize" with some certainty the existence, or lack 
thereof, of public highway grants obtained under RS 2477. We would mostly rely on the States 
and counties to show the existence of the RS 2477. 1 say "mostly" because we, the Federal 
government, have from time to time taken issue with state claims and the basis for them, and 
have gone to court. 

LA-OR, Malheur NWR, General, R/Wls: R5 2477 and Hammond Ranch 
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Land Status Research/Facts: I looked at the following maps of the area over which the Stock 
Driveway4s routed: Bureau Master Tide Plats (MTP's) and Historical Indexes (il's), a USGS 
quad of the area, a Fish and Wildlife Service Land Status Map, and a "Map of French-Glenn 
Live Stock Co. Property, Harney Co., Oregon, dated 11127, 1908;" and, the "Executive Orders" 
file, which contains the history of the Refuge so far as_ reservations, withdrawals and transfers 
are concerned. I was looking for "unreserved public land" on which a public stock driveway 
(highway) existed between 1866 and 1976, and evidence of construction of the public stock 
driveways or highways. I was looking for public, constructed routes, which are the same ones 
Hammond Ranch is using and claiming a right to under RS 2477. 

I found grants to the State of Oregon (State Grants) as far back as 1859 (th earliest State 
grant), though most occurred in the 1880's and early 1890's. 1 also found 1880's' 1890's 
Homestead Patents. Homestead Patents deed the land out of Federal ownership. I found that 
Malheur National Wildlife Refuge was first set-aside or reserved in the area of the Stock 
Driveway by Executive Order 7106, 7/16/1935, "Establishing The Malheur Migratory Bird 
Refuge, Oregon." According to our Malheur Refuge Manager, the French-Glenn Livestock 
Company was probably begun in 1872 by Peter French buying land from the State of Oregon, 
settling some himself, and buying-out neighbors. The deeded and reserved lands were/are not ye  
available for an RS 2477 claim. However, there is a series of windows between 1866 and 1884  dir 
(The earliest recorded Patent); and later (from other Patents and State Grants) for an RS 2477 
claim. 

I did not find evidence of construction of a public highway for stock driving or other 
purposes. However, the "French-Glenn Map" shows a -wagon road" that roughly corresponds 
to the one Hammond Ranch is using.  I .clona_kmow  if this is a constructed road, and if so, when 
construction took place. Perhaps 	 can 	evidence  of a constructed highway 
corttgionding to the Hammond St3c,k-Driveway that existed during the "windows." I did not 
look at Patents for a reservationkS2-47 7right-of-way or stock'driveway or highway right- 
o 	 be an RS 2477 claim. Additionally, I have not researched the administrative 
and court decisions on RS 2477's to see if a stock drivew—a—y IK-inighway for RS 2477 purposes. 

frIt  is possible that a stockway is a highway by way of the definition of a highway: "a route of 
travel, trade and commerce." Live stock are items of trade and/or commerce, and they can ;ravel 

N 0- pr-  i " \cr be moved_ 	 4 
geAs,.. ,2 

In conclusion I found there were a number of narrow windows between 1866 a d 18 	1_ in: 
ch there was unreserved Federal public lantl an 	2477 c aim. 	construction .,Z_La.ca 

-xa.,..310NA)ef  a stock driveway equals "construction of highways" cited in RS 2477, if the stockways were 
0.. 14 constructed at the proper time, if they are accepted as public highways, then predecessors of the 

rata- tei.„,t, Hammond Ranch and the Ranch could claim the cattle driveways under RS 2477. IttrIfik the 	aa,a 
lb of ate decision xests with Harney:Cteuat if all else-is...true. Did they accept/acknowledge ihs 

k-driveway during any or all of the windows? 
Back in July, 1994, I asked the BLM Oregon State Office if RS 2477 assertions are still 

allowed? The Office said yes, but the processing of RS 2477 assertions is on nation-wide hold 
pending the issuance of regulations. The national BLM Director can do an "emergency" 
processing. The assertion would be processed and "accepted" using the 1988 lIodel guidelines_ 

)24  --Aaa 	I believe this is still the case. 
BOTTOMLINE--AN RS 2477 CLAIM IS POSSIBLE. 

LA-OR, Malheur KWR, General, R/Wle! RS 2477 and Hammond Ranch 
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What control does the Service/Refuge have over RS 2477 R/W's? What rights does 

Hammond Ranch have on them? We feel the Service has some control over these R/W's because 
we own the land, We do not believe that RS 2477 grants a right-of-way in fee, which takes the 
land out of our ownership. We have the same rights as other land owners with a road easement 
over them. As a landowner and conservation agency responsible by Federal law for our Refuge, 
we can respond to unnecessary degradation of the land. We can use the RS 2477 R/W's for 
Refuge purposes, and the public can use them on the Refuge and on other federal lands_ Since 
the RS 2477 is likely a highway for trade, travel and commerce, it can be used commercially, 
publicly, and certainly by the Hammond Ranch. I don't think we could charge any kind of fees 
for the RS 2477 claim, since to have one requires it to pre-date our use. An existing RS 2477 
highway would he a reservation to the State, county -rif individ—ual against our ownership. 

If you have further questions, call Bob Hiller at 503-231-6201. 

Attachment: as 

-(6•_)3, 
kJ.% a ta_L,dbst, 
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U.S. Department of Justice 

United States Attorney 
District of Oregon (Medford Branch) 
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WILDLIFE SERVICE 
- -FUGE BURNS, C ^ 1  

Suite 227 	 (temp) 	(541) 776-3939 
310 West Sixth Street 
Medford, OR 97501 	 (541) 776-3925 FAX 

March 4, 1997 

Lawrence Matasar 
Hoffman & Matasar 
1020 SW Taylor St., Suite 330 
Portland, Oregon 97205 

Re: U.S. v. Dwiaht and Steven Hammond, CR 94-257(AS) 

Dear Larry: 

The Refuge has informed me that the Hammonds have not 
responded to their most recent letter. I did not expect that they 
would. If no response is forthcoming, the Refuge will take that as 
an indication that the Hammonds intend to trail their cattle 
without applying for a permit. 

As we discussed earlier, however, we are in agreement about 
resolution of the criminal case. If the Hammonds live up to the 
conditions you set forth in your letter summarizing the agreement, 
including notifying the Refuge sufficiently in advance of their 
next cattle drive across the Refuge, we will dismiss the criminal 
case. 

Very truly yours, 

KRISTINE OLSON 
United States Attor ey 

ROBERT G. THOISON 
Assistant U.S. Attorney 

bcc: Forest Cameron 
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Robert Thomson 
Assistant U. S. Attorney 
xxxxxxxx 
Medford, Oregon xxxxx 

Dear Mr. Thomson, 

/11 
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NSN 7540-01-317-7368 	5099-101 

From 

F ece 'AAA" r•L-3 
Phone  .23 (— 
Fax # 

GENERAL SERVICES ADMINISTRATION 

On February 20, 1997, the Fish and Wildlife Service first became 
aware that apparently you have reached tentative agreement with 
Dwight and Stephen Hammond's attorney, Lawrence Matasar regarding 
four conditions in return for dismissal of the criminal cases 
against them. Mr. Matasar described those conditions in a November 
19, 1996 letter to you. 	Apparently those conditions were 
transmitted to the U. S. District Court on November 25, 1996. This 
letter is to advise you that as written by Mr. Matasar the 
conditions are not adequate and may be misleading. 

First, under condition #2, the Hammonds agree only not to file a 
false arrest or other civil action against Refuge personnel for any 
conduct at Bird Waterhole on August 3, 1994. Since the arrest was 
by Fish and Wildlife Service Special Agents who are not Refuge 
personnel, the Hammonds need to agree not to file an action against 
U. S. Fish and Wildlife Service personnel. 

Second, under condition #4, the Hammonds agree to notify the Refuge 
when they intend to trail their cattle in the spring of 1997, "as 
long as the government agrees that this is merely a one time 
notice..." The Fish and Wildlife Service intends for the Hammonds 
to trail cattle across the Refuge only under a Special Use Permit 
and to give notice every time. Condition #4 needs to be revised by 
either 1) deleting the phrase reading "as long as the government 
agrees that this is merely a one time notice", or 2) by adding at 
the end of the sentence "including the Fish and Wildlife Service's 
position that trailing must occur under authority of a Special Use 
Permit and that one condition under the permit is that the Refuge 
receive reasonable notice prior to each trailing event", and by 
deleting the word "merely". These changes are essential so that 
condition #4 is not mistakenly read to mean that the Government 
will not require advance notice other than in the spring of 1997, 
and that there is a full understanding that the Fish and Wildlife 
Service does require a permit for trailing. 

We request that you provide these corrected conditions to the 
Hammond's attorney as soon as possible and to the U. S. District 
Court. ???(It is the Fish and Wildlife Service's position that 
without these changes it would be preferable to dismiss the charges 
outright without condition.) ??? If you have any questions or wish 
to discuss these matters please contact Refuge Manager Forrest 
Cameron. 

Sincerely, 
cc: Kristine Olson 	 Regional Director 
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United States Department of the Interior 

FISH AND WILDLIFE SERVICE 
911 NE. 11th Avenue 

Portland, Oregon 97232-4181 
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Robert Thomson 
Assistant U. S. Attorney 
310 West 6th, Room 106 
Medford, Oregon 97501 

MAR 1 1 1997 

WiLDLIFE SERVICe 
--rEFUGE BURNS, r 

MAR 0 6 1997 

Dear Mr. Thomson: 

On February 20, 1997, the Fish and Wildlife Service first became aware that apparently you 
have reached tentative agreement with Dwight and Stephen Hammond's attorney, 
Lawrence Matasar, regarding four conditions in return for dismissal of the criminal cases 
against them. Mr. Matasar described those conditions in a November 19, 1996, letter to 
you. Apparently those conditions were transmitted to the U. S. District Court on 
November 25, 1996. Unfortunately, although Fish and Wildlife Service and Solicitor's 
Office staff met with you on December 2, 1996, we were not made aware at that time of the 
November 25 court hearing or the subsequent November 25 letter describing the proposed 
settlement conditions. This letter is to advise you that in our view the conditions for 
settlement, as written by Mr. Matasar, are not adequate and may be misleading. 

First, under condition #2, the Hammonds agree only not to file a false arrest or other civil 
action against Refuge personnel for any conduct at Bird Waterhole on August 3, 1994. 
Since the arrest was by Fish and Wildlife Service Special Agents who are not Refuge 
personnel, the Hammonds need to agree not to file an action against U. S. Fish and 
Wildlife Service personnel. 

Second, under condition #4, the Hammonds agree to notify the Refuge when they intend 
to trail their cattle in the spring of 1997, "as long as the government agrees that this is 
merely a one time notice...." The Fish and Wildlife Service intends for the Hammonds to 
trail cattle across the Refuge only under a Special Use Permit and for them to give notice 
every time. Condition #4 needs to be revised by either 1) deleting the phrase reading "as 
long as the government agrees that this is merely a one time notice", or 2) by adding at the 
end of the sentence "including the Fish and Wildlife Service's position that trailing must 
occur under authority of a Special Use Permit and that one condition under the permit is 
that the Refuge receive reasonable notice prior to each trailing event", and by deleting the 
word "merely". These changes are essential so that condition #4 is not mistakenly read to 
mean that the Government will not require advance notice other than in the spring of 1997, 
and that there is a full understanding that the Fish and Wildlife Service does require a 
permit for trailing. 



Robert Thomson, Assistant U.S. Attorney 	 2 

We request that you provide these corrected conditions to the Hammond's attorney as 
soon as possible and to the U. S. District Court. Without these changes, the Fish and 
Wildlife Service does not agree to settlement of these cases. If you have any questions or 
wish to discuss these matters, please contact Refuge Manager Forrest Cameron at 
541/493-2612. 

Sincerely, 

ACTING Regional Director 

cc: Kristine Olson 
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Robert Thomson 
Assistant U. S. Attorney 
310 West 6th, Room 106 
Medford, Oregon 97501 

Dear Mr. Thomson: 

On February 20, 1997, the Fish and Wildlife Service first became aware that apparently you 
have reached tentative agreement with Dwight and Stephen Hammond's attorney, 
Lawrence Matasar, regarding four conditions in return for dismissal of the criminal cases 
against them. Mr. Matasar described those conditions in a November 19, 1996, letter to 
you. Apparently those conditions were transmitted to the U. S. District Court on 
November 25, 1996. Unfortunately, although Fish and Wildlife Service and Solicitor's 
Office staff met with you on December 2, 1996, we were not made aware at that time of the 
November 25 court hearing or the subsequent November 25 letter describing the proposed 
settlement conditions. This letter is to advise you that in our view the conditions for 
settlement, as written by Mr. Matasar, are not adequate and may be misleading. 

First, under condition #2, the Hammonds agree only not to file a false arrest or other civil 
action against Refuge personnel for any conduct at Bird Waterhole on August 3, 1994. 
Since the arrest was by Fish and Wildlife Service Special Agents who are not Refuge 
personnel, the Hammonds need to agree not to file an action against ILS.XishAnd 
Wildlife Service personnel. 

Second, under condition #4, the Hammonds agree to notify the Refuge when they intend 
to trail their cattle in the spring of 1997, "as long as the government agrees that this is 
merely a one time notice...." The Fish and Wildlife Service intends for the Hammonds to 
trail cattle across the Refuge only under a Special Use Permit and for them to give notice 
every time. Condition #4 needs to be revised by either 1) deleting the phrase reading "as 
long as the government agrees that this is merely a one time notice", or 2) by adding at the 
end of the sentence "including the Fish and Wildlife Service's position that trailing must 
occur under authority of a Special Use Permit and that one condition under the permit is 
that the Refuge receive reasonable notice prior to each trailing event", and by deleting the 
word "merely". These changes are essential so that condition #4 is not mistakenly read to 
mean that the Government will not require advance notice other than in the spring of 1997, 
and that there is a full understanding that the Fish and Wildlife Service does require a 
permit for trailing. 
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Robert Thomson, Assistant U.S. Attorney 	 2 

We request that you provide these corrected conditions to the Hammond's attorney as 
soon as possible and to the U. S. District Court. Without these changes, the Fish and 
Wildlife Service does not agree to settlement of these cases. If you have any questions or 
wish to discuss these matters, please contact Refuge Manager Forrest Cameron at 
541/493-2612. 

Sincerely, 

C)„ 
ACTING Regional Director 

cc: Kristine Olson 
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United States Department of the Interior 

OFFICE OF THE SOLICITOR 
Pacific Northwest Region 

500 N. E. Multnomah Street, Suite 607 

Portland, Oregon 97232 

March 11, 1997 

MEMORANDUM 

TO: 	Forrest Cameron, Manager 
Malheur National Wildlife Refuge 

FROM: Barbara Scott Brier, Attorney 
Office of the Regional Solicitor 4: 

SUBJECT: Meeting Notes 

Attached is a copy of my meeting notes from the September 2-3, 1996 
negotiation session with the Hammonds. 

Please call me at (503) 231-2139 if you have questions or wish to 
discuss these matters. 

Attachments 
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2. Withdrawals and Reservations. The agency involved (in this case. the 
Service) will consult the public land records of the Bureau of Land Management 
to determine the status of land over which the claimed right-of-way passes. If 
such lands were withdrawn, reserved. or otherwise unavailable at the time that 
the highway was allegedly constructed and remained unavailable through 
October 21. 1976, the Service will recommend the Secretary deny the claim. 

3. Construction. The Service will examine all available documents and maps 
and perform an on-site examination to determine whether construction occurred 
prior to the repeal of RS 2477 on October 21, 1976. 

4. Highway. The Service will evaluate whether the alleged right-of-way 
constitutes a highway, that is. a thoroughfare used prior to October 21, 1976 by 
the public for passage of vehicles carrying people or goods from place to place. 

5. Role of State Law. The Service will apply state law in effect on October 21, 
1976, to the extent it is consistent with federal law. 

6. Secretary's Determination. The Service will make recommendations on the 
above issues and the Secretary will approve or disapprove those 
recommendations. 

This new policy is significantly different from prior policy. An important point is that the 
affected agency. not the Bureau of Land Management. makes the recommendation for 
the Secretary's approval. 

Fish and Wildlife Service, Region 1 Realty Actions and Findings: 

Land Grants, Transfers, Withdrawals and Reservations 

The RS 2477 enactment date of July 26, 1866, and the various land grants, transfers, 
withdrawals and reservations through 1935, create a window during which an RS 2477 
right could be claimed. The map. Exhibit 4. shows the respective dates when the 
federal lands along the route became unavailable for an RS 2477 claim because of a 
land grant, transfer. withdrawal. or reservation. (The date inside the land status box on 
the map is when the land left federal ownership or was withdrawn for Refuge 
purposes.) 

We found the following 

1) Land grants were made to the State of Oregon (State Grants) that the present 
trailing route crosses. The earliest State Grant. near the north end of the route, 
is dated 1859. The lands in this grant would never have been available for an 
RS 2477 claim since the land grant predates passage of RS 2477 (1866). This 
land grant is the earliest gap in the trailing route. The gap bisects the trail 
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making it unusable as a continuous route. Other State Grants occurred in the 
1880's and early 1890's: 

2) Homestead Patents were granted in the 1 880's and 1890's. Homestead 
Patents transferred lands out of federal ownership: 

3) Malheur National Wildlife Refuge was first set-aside or reserved in the area of 
the trail on July 16, 1935. by Executive Order 7106. "Establishing The Malheur 
Migratory Bird Refuge. Oregon " 

Maps, Plats, and Written Documents 

We researched the land status underlying the trailing route by studying the following 
maps and plats: Bureau of Land Management Master Title Plats. Historical Indexes, 
and Government Land Office (GLO) plats, including an 1877 plat: a U.S. Geological 
Survey quadrangle map of the area: a Fish and Wildlife Service Land Status Map; and 
the "Map of French-Glenn Live Stock Co. Property. Harney Co.. Oregon dated 
11/27/1908. We also looked at the Executive Orders file. which contains the history of 
federal land reservations, withdrawals, and transfers concerning the refuge. We 
looked for unreserved public land on which a public highway existed or may have 
existed between 1866 and 1976. 

We found the following. The 1877 plat shows a "wagon road" traversing the plat from 
NE to SW. This road corresponds in part to the trailing route the Ranch is using. The 
GLO survey was conducted in late 1877. It is likely that the road was in existence 
before the survey, although we do not know when. The 1908 "French-Glenn Map" 
shows a "wagon road" that corresponds in part to the route the Ranch is using. 

We recommend reviewing the survey notes and records to determine whether there is 
any evidence as to when the wagon road was built. 

Construction of Highways 

We did not find evidence of construction of a public highway for passage of vehicles 
carrying people or goods. Few portions of the trailing route qualify as constructed 
road; and one of those places. a crossing over Bridge Creek. was constructed in the 
early 1990's. 

We recommend looking at the Patents to determine whether there were any 
right-of-way reservation(s) in them. The Survey Branch suggested we review County 
and Road Commissioner's Journals, and reports from Road Supervisors, the County 
Road Master. and the County Surveyor. We recommend investigating records from 
Harney County and its predecessor to determine whether there were any petitions to 
open a road corresponding to the trailing route, and whether any monies were spent on 
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construction and/or maintenance for such a road. 

Analysis: 

The trailing route was actually broken as a continuous route in 1859 when the first 
State Grant of public lands occurred along the route. Assuming for argument's sake 
that the 1859 grant did not break the route. there were unreserved federal public lands 
along the trailing route between 1866 and 1884 

We found no evidence of construction between 1866 and 1976. although we found 
mention of a "wagon road." 

A key question may be whether the County or State ever acknowledged prior to 1976 
the entire route as a public highway. Another question is whether if there were a public 
highway. was it on the "wagon road" or the current trailing route. If the former, could 
there be a public highway on the trailing route since it deviates from the "wagon road " 

Conclusion and Recommendations 

In conclusion, at this time we have not found evidence supporting an RS 2477 claim. If 
even a small portion of the route was not a public highway. then in our view the claim 
would not be valid over the entire route. 

However. as noted above. we recommend conducting additional research due to some 
uncertainties regarding this matter. First. we recommend that your office ask the 
Bureau of Land Management to provide some basic information from their files, 
particularly: dates of patents; any recognition of travel routes: any evidence of 
right(s)-of-way: and historical maps, photos or documents of travel routes in the trailing 
area. We recommend that we then review those documents as well as possibly County 
records. After the above research is complete. we may also need to research the 
certain issues such as the meaning of "construction of highways". 

Thank you for your assistance in this mater. If you have further questions. please call 
Bob Hiller at 503-231-6201 
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THE SECRETARY OF THE INTERIOR 
WASHINGTON 

JAN 2 2 1997 

Memorandum 

To: 
	

Assistant Secretary, Fish and Wildlife and Parks 
Assistant Secretary, Land and Minerals Management 
Assistant Secretary, Indian Affairs 
Assistant Secretary, Water and Science 

From: 	Secretary 

Subject: 	Interim Departmental Policy on Revised Statute 2477 Grant of Right-of Way 
for Public Highways; Revocation of December 7, 1988 Policy 

Revised Statute 2477, which provided that "[t]he right of way for the construction of highways over 
public lands, not reserved for public uses. is hereby granted." was repealed on October 21, 1976, by 
the Federal Land Policy and Management Act (FLPMA), 43 U.S.C. §1701 et seq. FLPMA did not 
terminate valid rights-of-way established under R.S. 2477 prior to its repeal. The existence and extent 
of valid rights-of-way previously established pursuant to R.S. 2477 remains an issue in some places. 

States or local governments asserting that R.S. 2477 rights-of-way exist on federal lands can in 
appropriate situations file a lawsuit in federal court seeking to establish the validity of that assertion. 
In the alternative or in advance of filing such a lawsuit, the Department of the Interior may also be 
asked to give its views on such assertions. 

On December 7. 1988, Secretary Hodel signed a memorandum that discussed his policy for making 
determinations whether the Department would recognize claims for rights-of-way under R.S. 2477. 
That policy was not promulgated according to rulemaking procedures and is not a rule. In fact, 
because the Department has not been making such determinations in recent years, that policy has not 
been carried out for several years. The purpose of this memo is to revoke the 1988 policy and 
establish a revised policy for carrying out any determinations the Department might be called upon to 
make regarding R.S. 2477. 

Background 

At the request of Congress, the Department submitted a Report to Congress on R.S. 2477 in June 
1993. In accordance with that Report's recommendations, the Department determined that regulations 
should be written for R.S. 2477, and a Notice of Proposed Rulemaking was published in 1994. 
59 Fed. Reg. 39,216 (August 1, 1994). Thereafter, Congress attached a provision to the Department's 
appropriation for fiscal year 1996 that prohibited using funds appropriated by that statute for 
"developing, promulgating, and thereafter implementing a 



rule concerning rights-of-way under section 2477 of the Revised Statutes." Pub. L. 104-134, §110. 
110 Stat. 1321-177 (1996). The Department's appropriation for fiscal year 1997 permits the 
publication of final regulations but says they shall not take effect unless "expressly authorized by an 
Act of Congress subsequent to the date of enactment of this Act." Pub. L. 104-208, §108, 110 Stat. 
3009 (1996). 

I addressed the issue of whether the Department should continue to make determinations regarding 
R.S. 2477 claims in my May 28, 1993, letter to Congress transmitting the Department's Report: 
"Until final rules are effective, I have instructed the Bureau of Land Management to defer any 
processing R.S. 2477 assertions except in cases where there is a demonstrated, compelling, and immediate 
need to make such determinations." This instruction is still in effect. 

Revised Policy on R.S. 2477 Rights-of-way Determinations 

Those making claims of the existence of validm R.S. 2477 rights-of-way continue to have the option of seeking 
to establish the validity of their claims in court. Nevertheless, it is possible that the Department may be asked, 
in advance of final rules taking effect, to make such determinations on the basis that such a demonstrated, 
compelling, and immediate need is claimed to exist. If so, until final rules are published and take effect, 
determinations regarding R.S. 2477 rights-of-way will be made by the Secretary of the Interior in consultation 
with the appropriate Interior agency, according to the following policy: 

1. Claims. An entity wishing the Secretary or any agencies of the Department of the Interior to make a 
determination whether an R.S. 2477 right-of-way exists shall file a written request with the Interior agency 
having jurisdiction over the lands underlying the asserted right-of-way, along with an explanation of why there 
is a compelling and immediate need for such a determination. The request should be accompanied by 
documents and maps that the entity wishes the agency to consider in making its recommendation to the 
Secretary. If, based on the information provided, the agency does not believe a compelling and immediate need 
for the determination exists, it should without further examination recommend the Secretary defer processing 
until final rules are effective. 

2. Withdrawals and Reservations. The agency shall consult the public land records maintained by the Bureau 
of Land Management to determine the status of the lands over which the claimed right-of-way passes. If such 
lands were withdrawn, reserved, or otherwise unavailable pursuant to R.S. 2477 at the time that the highway 
giving rise to the claim of an R.S. 2477 right-of-way was allegedly constructed and remained unavailable 
through October 21. 1976, the agency will recommend the Secretary deny the claim. 

3. Construction. If the lands were not withdrawn, reserved, or otherwise unavailable pursuant to R.S. 2477, 
the agency shall examine all available documents and maps and perform an on-site examination to determine 
whether construction on the alleged right-ot:way had occurred prior to the repeal of R.S. 2477 on October 21, 
1976. If the agency 



determines that construction did not occur, the agency will recommend the Secretary deny the claim. 

4, Highway. The agency shall evaluate whether the alleged right-of-way constitutes a highway. A highway is 
a thoroughfare used prior to October 21, 1976, by the public for the passage of vehicles carrying people or 
goods from place to place. If the agency determines that the alleged right-of-way does not constitute a 
highway, the agency will recommend the Secretary deny the claim. 

5. Role of State Law. In making its recommendations, the agency shall apply state law in effect on October 
21, 1976, to the extent that it is consistent with federal law. The agency will in no case recommend approval of 
claims that do not comply with the requirements of applicable state law. 

6. Secretary's Determination. The agency will make recommendations on the abovedescribed issues to the 
Secretary. The Secretary will approve or disapprove those recommendatiions. 

The December 7, 1988 policy, including attachment 1, is hereby revoked. 

Bruce Babbitt 
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Subject: Potential RS 2477 Claim by Hammond Ranches Inc. 
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You asked for an opinion as to whether Hammond RancheslcoUld 

Refuge lands. /‘Tb*=likasteh has been moving cattle over this route. 

have a valid RS 2477 claim to move livestock cattle) across 
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theRS TO and this dispute we need to resolve theRS 2477 claim. 

AS a lead-in to answering your questions, we offer an 

abbreviated history of RS 2477. Revised Statue 2477 is an 1866 

Act (Federal lawl"granting" highway rights of way over federal 

public lands stated in deceptively simple language: 

"The right-of-way for the construction of highways over 

public lands, not reserved for public uses, is hereby 

granted." 

This "grant" was originally found in Chapter 262, Section 8 of 

the Act of July 26, 1866 (14 Stat. 353), a mining law act. This 

act was later codified as Revised Statue (R.S.) 2477 and later 
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particUlarly Wilderness Act withdrawals and other withdrawals, 

came. The states found ec.-----2rediscovereel  this wording, and 

asserted their claims for highways in existence or to be built. 

The states, in many cases, were counting on the RS 2477 clai744"-  

to block pending wilderness designations/ 	ne of the criteria 

for land to be wilderness under the law is that it must be 

roadless4//f;rthermore, State, counties and individuals have 

rfcund this law to be prospectively useful for gaining "free" 

access across federal lands. 
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 can n October, 

1988, Secretary of the Interior Hodel issued "Secretarial 

Guidance" as Departmental Policy on Section 8 of the Act of July 

26, 1866, Revised Statue 2477 (Repealed), Grant of Right-of-Way 

for Public Highways (RS 2477) (Exhibit 2)." Wfth-th*lff-mouth- 
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11‘  Sorting 	 cataloging them, and notifying other federal 

agencies of their existence is4a daunting task at best. In 1992, 

congress, after hearing from constituents and agencies about the 

problems of 	 these rights, ordered the Bureau to 

research the issues, canvas the public and other federal 

agencies and write, publish and institute (proposed) regulations 

44ii)emgeegteesF-weruppiesed to create a_Temet*Or process by 

which thgse claims of valid existing rights 	y\  be identified and 
OAMe6 
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to establish standards against 
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RS 2477 contains y concepts for the claim to be 

acceptable to BLM, and all must be present. (See Secretary 

)Hodel's memo, Exhibit 

1. Lands involved in the claim must have been public 

lands, not reserved for public uses, at the time of acceptance; 

2. Some form of construction of the highway must have 

occurred; and, 

3. The highway so constructed must be considered a public 

highway. 
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route Hammond Ranch is using, A -1-2141 ---.-r---bleithi-- - this is a 

constructed road, and if so, when construction took place. 
.4.4011Le-i_ 
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during the "windows." I did not look at Patents for a 

4.00,72 reservation of an RS 2477 right-of-way or stock trailing route or 

highway right-of-way that could be an RS 2477 claim.g2)-11.6)°7 ' 
,LiA 	sHoutz Po 71-11,57 

Additionally, I have not researched the administrative and court 
f.vek.0d-0 Yot,w( i_,..a.-r 

decisions on RS 2477's to see if itAstock trailing route is a 

—7  highway' for RS 2477 purposes. (1/1"Htl' )01-7  t47110  

0°Idij'A  

LO 
	

9s:11 nHi a-01-80 



between 1866 

public land 	 AR 
61/VAL 	h. 444L Vic,  64; I 61,' 	 s„4,,, 	, 
livestock equals "construction Of 

the use was at the proper time,A 

highway, then predecessors of the 

could claim the route under RS 24774\A—peitineint question is 

,N tow_ 04.0t) 1/(71.--44/10  

InconolUsion, I found there were a number of narrow windows 
q;ceLf?  

nd—Y892, during which there was unreserved Federal 

e--rMVC_   111.4-4-0- ‘lk eo-9-5 
24/, diaimT—If000- 94—incomiag 4-te147157AI  

64-eie 
ighways" cited in RS 2477, if 

e VA.c rerka 
is accepted as a public 

d Ranch and the Ranch 

highway during any 

a-8,v71.01/6 

kn July,, 
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whether the State acknowledged the entire route as a public 

of the windows. 	A  a pe, 	40.6re . 1-2 67-/-  50  

deu-,yt wokted )'70'f-  be (4,6 ,1t 	r. 
-J17 -y-r-ti 	 6.4,e 	 r 

1994, 4.--eoltimliolgromleirtregdh Stite Office if. Sitzei-ed 

RS 2477 assertions are still allowed 	 but 

the processing of RS 2477 assertions is on nation-wide hold 

pending the issuance of regulations. That guidance ftaigmlstrben 

modified by Secretary Babbitt's January 22, 1997 guidance memo, 

31 	; 	K77v1iig.61  --/A 	'id I 	-S14/1VVI P-124 2 e-- 3Xes 7140' val 

The—ttettom=ttnaha im/RS 2477 cla m isoossible, 4ffliBl iNi(oVe-h44.4en,g,l- 
.1.1e4gled,‘"WtR SecAelae 

--CLQ------i:t ecord to support voiammy such an assertionvArommoircienealey--- 
u.„7164(.0ta4.,..4.-0.e5 Ncte.,44:1,11) 44,  c..r,:o 

ca. rry recommendation is that the service ask the BLM 

State Office to provide seine basic information from their files 

that could provide information that might quickly clarify some of 

our questions concerning dates of patents, existence of rights-

of-ways and historical maps of travel routes. I would be pleased 

to work with you in drafting such a request. 

If you have further questions, please call me or Bob Hiller at 

503-231-6201. 

7 
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TO: Elaine Zelinski, State Director 

Bureau of Land Management 

From:Regional Director,Pacific Region 

Fish and Wildlife Service 

Subj:RS 2477 Claih 

Dear Elain 

The Fish and Wildlife Service staff at Malheur National Wildlife 

Refuge in southeastern Oregon 	working to better regulate uses 

on and through Refuge land. In doing so we have asked neighboring 

ranchers, many of whom are moving cattle between their ranch land 

and a BLM allotment, to trail cattle through the Refuge under 

conditions of a Refuge Special Use Permit. 

___ 

In one instance 6on the east side of the Blitzen  v 11 --\------— ii  e yi a rancher  4 
)  

has said that he thinks he has an historic right to move his - 
111't 	l he t 1 *i/e5K  ,;4_,r-t-i diatte4( -̀ fice Lr7.-44,t-i s'"'" 6  

cattle through the Refuge) 	 RS 2477 

rightbif9ay. 

While at this point there is no forma/ RS 2477 claim, we would 

like to resolve this issue ceite=nori=eriffmnouttiLtemmia=1--eiexreer if 

possible between Refuge staff and the neighbor. To do that we ask 

60'd 	 6E:11 111-11 L6-01-da 
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that you ask your staff to research the following for the land in 

question of the attached map: 

C= The existence of any established legal rights-0f -way(;.--#-(1°--- ^°0") 

along the trailing route. 

Irhe, 	es02,1).4 4o,lite,M4 paiem-AL  ob k1, 	Lae., 
otirlAx:V" 4(76444 C 	 ) 
TheKatts thatvland-along this trailing route were 

first reserved fromPuglAaain. 
k4v., 

.5 	A nY cUAA4(32- -1-‘14,-f- l‘c S-172>fektA r 	 944, ) 	a 
6d2p-oi= 	or a l l part )1,,,e, 

61. They existenceof any maps or photoOf  the area that  
LOY-  r e C 	S.0-r 	} 

might be pertinent in resolving this informal RS 2477 claim. 

-7-617-414?  k2. 

Uir Please provide our Fealty OfficeAwith any information that you 
a/1w- 	

)ua.-04-1A-542/L. 

might find on these llamme issues. The contact in that office is 

Scott Wise, Branch Chief of Acquisition, 503-231-6201, or you may 

contact Forrest Cameron, Refuge Manager at Malheur Refuge, at 

541-493-2612. 

Thank you for your help in resolving this matter. 

01'd 	 8E:11 ul L6-01-Na 



To 	: Refuge Manager, Malheur NWR 

From : Chief, Division of Realty 

Subject: Potential RS 2477 Claim by Hammond Ranches Inc. 

You asked for an opinion as to whether Hammond Ranches could 

have a valid RS 2477 claim to move livestock (cattle) across 

Refuge lands. The Ranch has been moving cattle over this route. 

Refuge staff challenged them declaring that they have no right to 

use Refuge land except under Refuge Special Use Permit. Hammond 

Ranches say it is their right to use the route based on historic 

use and RS 2477. 

To end this dispute we need to resolve the RS 2477 claim. 

As a lead-in to answering your questions, we offer an 

abbreviated history of RS 2477. Revised Statue 2477 is an 1866 

Act (Federal law)"granting" highway rights of way over federal 

public lands stated in deceptively simple language: 

"The right-of-way for the construction of highways over 

public lands, not reserved for public uses, is hereby 

granted." 

This "grant" was originally found in Chapter 262, Section 8 of 

the Act of July 26, 1866 (14 Stat. 353), a mining law act. This 

act was later codified as Revised Statue (R.S.) 2477 and later 



recodified as 43 U.S.C. 932. It remained on the books until it 

was repealed by Section 706(a) of the Federal Land Policy and 

Management Act (FLPMA) of October 21, 1976, Public Law 94-576, 90 

Stat. 2743, 43 U.S.C. 1701, et sea, the Bureau of Land 

Management's (Bureau or BLM) so-called "Organic Act." Because of 

the repeal, we are only concerned about "claims" of grants of 

right-of-ways "perfected" after 1866 and before October 21, 1976, 

or until the land underlying a claimed RS 2477 went into 

"reserve" status or was deeded out of Federal ownership. 

RS 2477 has been the subject of inconsistent state statutes 

and court decisions, and a handful of inconsistent federal court 

decisions, during its 110-year existence. Almost all of the 

reported state court decisions involved competing rights of third 

parties. The United States was not a party to them. An important 

point is that the legislative history is silent as to the meaning 

of this section of the 1866 Act. When we cannot easily determine 

what a law means from its language, we often look at the 

Congressional record of hearings and discussions on it. The 

records usually provide actual recorded commentary among members 

of congress as to what the law is about and why it is to be 

enacted. 

We know that for the longest time not much was made of or 

done with this provision of law. In fact it didn't elicit much 

reaction until after its repeal in 1976. It wasn't "important" 

until the large public lands set-asides of the 1970's and later, 



particularly Wilderness Act withdrawals and other withdrawals, 

came. The states found or "rediscovered" this wording, and 

asserted their claims for highways in existence or to be built. 

The states, in many cases, were counting on the RS 2477 claim(s) 

to block pending wilderness designations. (One of the criteria 

for land to be wilderness under the law is that it must be 

roadless.) furthermore, State, counties and individuals have 

"found" this law to be prospectively useful for gaining "free" 

access across federal lands. 

So, we have this 1866 law, renumbered in 1873, codified in 

1938, and finally repealed in 1976. During this time no changes 

were made to the act, and the only understanding of it came from 

inconsistent case law. But we have a problem: States, counties, 

and others want to apply it, and have asserted/claimed it as a 

basis for rights-of-way across federal land. There were no 

regulations or specific guidance for application, so on October, 

1988, Secretary of the Interior Hodel issued "Secretarial 

Guidance" as Departmental Policy on Section 8 of the Act of July 

26, 1866, Revised Statue 2477 (Repealed), Grant of Right-of-Way 

for Public Highways (RS 2477) (Exhibit 2)." With this mouth-

filling subject, the Secretary set out to help us field folks 

make the act work. 

The Bureau was (and still is) tasked with processing the 

claims and determining them valid. Some have been "approved". 

The Interior Department and its Solicitor say "deciding validity" 



is adjudication, which the Bureau has no authority to do. 

Sorting it all out, cataloging them, and notifying other federal 

agencies of their existence is a daunting task at best. In 1992, 

Congress, after hearing from constituents and agencies about the 

problems of "figuring-out" these rights, ordered the Bureau to 

research the issues, canvas the public and other federal 

agencies; and write, publish and institute (proposed) regulations 

(The regulations were supposed to create a regular process by 

which these claims of valid existing rights can be identified and 

evaluated. The regulations were also to define key statutory 

words - "construction," "highways," "unreserved public lands" - 

to establish standards against which to measure the claims.) BLM 

released its report on June 1, 1993, and was promptly shot-down 

by just about everyone. The results are no regulations to date, 

more court battles, and no "final" resolution. So, here comes 

the Ranch, with a possible assertion RS 2477 right-of-way. 

RS 2477 contains 3 key concepts for the claim to be 

acceptable to BLM, and all must be present. See Secretary 

Model's memo, Exhibit 2: 

1. The lands involved in the claim must have been public 

lands, not reserved for public uses at the time of acceptance; 

2. Some form of construction of the highway must have 

occurred; and, 

3. The highway so constructed must be considered a public 

highway. 



Note that Exhibit 1 lays all this out and explains what each 

provision means. Remember, under this claim the United States 

has no duty or authority to adjudicate an assertion or 

application, but as a practical matter must be able to 

"recognize" with some certainty the existence, or lack thereof, 

of public highway grants obtained under RS 2477. We would mostly 

rely on the States to show the existence of the RS 2477. I say 

"mostly" because we, the Federal government, have from time to 

time taken issue with state claims and the basis for them, and 

have gone to court. 

Land Status Research/Facts: I looked at the following maps 

of the route in question: Bureau Master Title Plats (MTP's) and 

Historical Indexes (HI's), a USGS quad of the area, a Fish and 

Wildlife Service Land Status Map, and a "Map of French-Glenn Live 

Stock Co. Property, Harney Co., Oregon dated 11/27, 1908; and, 

the "Executive Orders" file, which contains the history of the 

Refuge so far as reservations, withdrawals and transfers are 

concerned. I was looking for "unreserved public land" on which a 

public stock driveway (highway) existed between 1866 and 1976, 

and evidence of construction of the public stock driveways or 

highways. I was looking for public, constructed routes, which 

are the same as Hammond Ranch is using and claiming a right to 

under RS 2477. 

I found grants to the State of Oregon (State Grants) as far 

back as 1859 (the earliest State grant), though most occurred in 



the 1880's and early 1890's. I also found 1880's and 1890's 

Homestead Patents. Homestead Patents deed the land out of 

Federal ownership. I found that Malheur National Wildlife Refuge 

was first set-aside or reserved in the area by Executive Order 

7106, 7/16/1935, "Establishing The Malheur Migratory Bird Refuge, 

Oregon." According to our Malheur Refuge Manager, French-Glenn 

Livestock Company was probably begun in 1872 by Peter French 

buying land from the State of Oregon, settling some himself, and 

buying-out neighbors. The deeded and reserved lands were/are not 

available for an RS 2477 claim. However, there is a series of 

windows between 1866 and 1884 (the earliest recorded Patent); and 

later (from other Patents and State Grants) for an RS 2477 claim. 

I did not find evidence of construction of a public highway 

for stock driving or any other purposes. However, the "French-

Glenn Map" shows a "wagon road" that roughly corresponds to the 

route Hammond Ranch is using. I don't know if this is a 

constructed road, and if so, when construction took place. 

Perhaps Harney County can provide evidence of a constructed 

highway corresponding to the Hammond trailing route that existed 

during the "windows." I did not look at Patents for a 

reservation of an RS 2477 right-of-way or stock trailing route or 

highway right-of-way that could be an RS 2477 claim. 

Additionally, I have not researched the administrative and court 

decisions on RS 2477's to see if a stock trailing route is a 

highway for RS 2477 purposes. 



In conclusion, I found there were a number of narrow windows 

between 1866 and 1892, during which there was unreserved Federal 

public land available for an RS 2477 claim. If use in moving 

livestock equals "construction of highways" cited in RS 2477, if 

the use was at the proper time, if it is accepted as a public 

highway, then predecessors of the Hammond Ranch and the Ranch 

could claim the route under RS 2477. A pertinent question is 

whether the State acknowledged the entire route as a public 

highway during any of the windows. 

Back in July, 1994, I asked the BLM Oregon State Office if 

RS 2477 assertions are still allowed? The Office said yes, but 

the processing of RS 2477 assertions is on nation-wide hold 

pending the issuance of regulations. That guidance has now been 

modified by Secretary Babbitt's January 22, 1997 guidance memo, 

Attachment 3. 

The bottom line is that an RS 2477 claim is possible, but a 

record to support or deny such an assertion is certainly not yet 

compiled. My recommendation is that the Service ask the BLM 

State Office to provide some basic information from their files 

that could provide information that might quickly clarify some of 

our questions concerning dates of patents, existence of rights-

of-ways and historical maps of travel routes. I would be pleased 

to work with you in drafting such a request. 

If you have further questions, please call me or Bob Hiller at 

503-231-6201. 



TO: Elaine Zelinski, State Director 

Bureau of Land Management 

From:Regional Director,Pacific Region 

Fish and Wildlife Service 

Subj:RS 2477 Claim 

Dear Elaine, 

The Fish and Wildlife Service staff at Malheur National Wildlife 

Refuge in southeastern Oregon is working to better regulate uses 

on and through Refuge land. In doing so we have asked neighboring 

ranchers, many of whom are moving cattle between their ranch land 

and a BLM allotment, to trail cattle through the Refuge under 

conditions of a Refuge Special Use Permit. 

In one instance on the east side of the Blitzen Valley a rancher 

has said that he thinks he has an historic right to move his 

cattle through the Refuge and has contended there is an RS 2477 

right of way. 

While at this point there is no formal RS 2477 claim, we would 

like to resolve this issue on a nonconfrontational manner if 

possible between Refuge staff and the neighbor. To do that we ask 



that you ask your staff to research the following for the land in 

question of the attached map: 

1. The existence of any established legal rights-of-way 

along the trailing route. 

2. The dates that land along this trailing route were 

first reserved from public domain. 

3. The existence of any maps or photos of the area that 

might be pertinent in resolving this informal RS 2477 claim. 

Please provide our realty Office with any information that you 

might find on these three issues. The contact in that office is 

Scott Wise, Branch Chief of Acquisition, 503-231-6201, or you may 

contact Forrest Cameron, Refuge Manager at Malheur Refuge, at 

541-493-2612. 

Thank you for your help in resolving this matter. 
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To: 	Elaine Zelinski, State Director 

Bureau of Land Management 

From 	Regional Director, Pacific Northwest Region 

Fish and Wildlife Service 

Subj:RS 2477 Claim 

Dear Elaine: 

The Fish and Wildlife Service staff at Malheur National Wildlife 

Refuge in southeastern Oregon are working to better regulate uses 

on and through Refuge land. In doing so we have asked neighboring 

ranchers, many of whom are moving cattle between their ranch land 

and a BLM allotment, to trail cattle through the Refuge under 

conditions of a Refuge Special Use Permit. 

In one instance a rancher on the east side of the Blitzen Valley 

has said that he thinks he has an historic right to move his 

cattle through the Refuge although he has not articulated the 

basis under an RS 2477 right-of-way. 

While at this point there is no formal RS 2477 claim, we would 

like to resolve this issue if possible between Refuge staff and 

the neighbor. To do that we ask that you ask your staff to 

research the following for the land in question, described on the 



Malheur Refuge, at 541-493-2612. 

-14-de "o-y, -C7'y 9'9-44 
	ky■ AX-5.-L1547), 
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attached map: 

1. The respective dates of the patents of the parcels of 

land along the training route. 

2. The respective dates that land along this trailing 

route were first reserved from public domain. 

3. Any evidence that the State has recognized a public 

highway along some or all portions of the trailing route. 

4. The existence of any maps, photos, documents, or other 

records of the area that might be pertinent in resolving a 

potential RS 2477 claim. 

5. The existence of any established legal rights-of-way 

along the trailing route. 

6. Other? 

Please provide our Realty Office and Refuge Manager with any 

information that you might find on these issues. The contact in 

that office is Scott Wise, Branch Chief of Acquisition, 503-231-

6201, or you may contact Forrest Cameron, Refuge Manager at 

WDO7 

10 
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Barbara Scott-Brier 

ccia_ 4*. ?c) 	 231 - 2/2 C C.12J-°1'-4\  
Subject: Potential RS 2477 Claim by Hammond Ranches Inc. 

You asked for an opinion as to whether Hammond Ranches (the 

Ranch) may have a valid RS 2477 claim to move livestock (cattle) 

across Refuge lands. The current owner 

hot 18 year arid has been moving cattle over this route. The 

Fish and Wildlife Service has asserted that the Ranch does not 

have a right to use Refuge land cr trailf,nq or tthei p4494#0 

except under Refuge Special Use Permit. 44-attRanchlre-  sqcit 

is their right to use the route based on historic use )141t: without 
articulating any specific basis such as RS 2477. 

To end this dispute we need to resolve the potential RS 2477 

claim. 

As a lead-in to answering your questions, we offer an 

abbreviated history of RS 2477. Revised Stat4-2477 is an 1866 

Act (Federal law) "granting" highway rights—of--way over federal 

public lands stated in deceptively simple language: 

( 1  
The right-of-way for the construction of highways over 

503 ---,)-- --- &-.- l& 3- Aav,._  4;ve TA ik 	Office of the Solicit , Pacific Northwest egion 

From: 	Chief, Division of Realty 

public lands, not reserved for public uses, is hereby 

REGL SOLICITOR 
	 Roo1 

112r-fr24k5/sie...2. 
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granted. 

Th grant was originally found in Chapter 262, Section 8 of the 

Act of July 26, 1866 (14 Stat. 353), a mining law act, later 

codified in 1873 as Revised Statute (R.S.) 2477, and later 

recodified 1938 as 43 U.S.C. 932. The statute was repealed by 

Section 706(a) of the Federal Land Policy and Management Act 

(FLPMA) of October 21, 1976, Public Law 94-576, 90 Stat. 2743, 43 

U.S.C. 1701, et seq, the s -called "Organic Act" of the Bureau of 

Land Management 	 Because of the repeal, we are 

only concerned about claims of grants of right-of-ways perfected 

after July 26, 1866, and before October 21, 1976, or until the 

land underlying a claimed RS 2477 was reserved from the public 

domain or was deeded out of Federal ownership, whichever was 

earlier. 

RS 2477 has been the subject of inconsistent state statutes 

and court decisions, and a handful of inconsistent federal court 

decisions, during its 110-year existence. Almost all of the 

reported state court decisions involved competing rights of third 

parties. The United States was not a party to them. 	en we 

cannot easily determine what a law means from its language, we 

often look at the Congressional record of hearings and 

discussions on it. The records usually provide actual recorded 

commentary among members of congress  as to what the law is about 

and why it is to be enacted. An important point is that the 

legislative history is silent as to the meaning of this section 

Q002 

e■I  
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of the 1866 Act. 

For a long time not much was made of or done with this 

provision of law. In fact, it didn't elicit much reaction until 

after its repeal in 1976 and the large public lands set-asides of 

the 1970's, and later, particularly when Wilderness Act 

withdrawals and other withdrawals occurred. The states found 

this provision, and asserted their claims for highways in 

existence or to be built. The states, in many cases, were 

counting on the RS 2477 claim(s) to block pending wilderness 

eicrita f/farWito be ernesS' 

rthermore, Stat4, 7  

counties, and individuals have found this law to be prospectively 

useful for gaining free access across federal lands. 

t ‘Ist b 

In summary, between 1866 when the law was passed.L4.24Ng-eAI-Z-4;7  

7'4-1/ 	
le 	11,./..14, and 1976 when it was repealed, no 

changes were made to the act, and the only understanding of it 

came from inconsistent case law. States, counties, and others 

wanting to apply the law asserted 4440 t as a basis for 

rights-of-way across federal land. There were no regulations or 

specific guidance for application. Thus, on October 	  

1988, Secretary of the Interior Hodel issued "Secretarial 

Guidance" asDepartmental Policy on Section 8 of the Acteof-71"17----  

,-26-, 186-6,---Revised Statue 2477 (Repealed), Grant of Right--of-Way 
dr". 
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In 1992, Congress, after hearing from constituents and 

out the problems of determining these rights, ordered 

to research the issues, canvas the public and other 

federal agencies, and write, publish and institute (proposed) 

regulations to create a process by which these claims of valid 

existing rights could be identified and evaluated, and to 

establish standards against which to measure the claims. The 

leased its report on June 1, 1993, but due to the 

controversy associated with the report, there are no regulations 

to date. 

In July 1994, in response to my inquiry, the Bureau's Stata-- 

"ImEntaltate Office stated that RS 2477 claims [assertions?] are 

still allowed but the processing of RS 2477 claims was put on 

nation-wide hold p‘ding the issuance of regulations. That policy 

was modified by Secretary Babbitt's January 22, 1997 guidance 

memorandum, Exhibit 3, which provides that .... 
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RS 2477 contains three key requirements for the claim to be 	cm/I  ,o.47 

acceptable, and all three must be present. (See Secretary 
) 	 , 

Hodel's memo, Exhibit 2): 	 iectiLW /fr953  

1. The lands involved in the claim must have been public 

lands, not reserved t 	 A 1!!,b at the time of 

the claim acceptance; 

2. Some form of construction of the highway must have 

occurred; and, 

3. The highway so constructed must be considered a public 

highway. 

(Note that Exhibit 1 lays all this out and explains what each 

provision means.) Further, under a claim the United States has 

no duty or authority to adjudicate an assertion or application, 

but as a practical matter must be able to recognize with some 

certainty the existence, or lack thereof, of public highway 

grants obtained under RS 2477. Generally, the Bureau would 

,e103;p/7rely on the States to show the existence of the RS 2477, 

but the Federal government has from time to time taken issue with 

State claims and the basis for them. 

Land Status Research/Facts: I looked at the following maps 

of the route in question: Bureau Master Title Plats (MTP's) and 

Historical Indexes (HI's); a USGS quadrangle map of the area; a 

Fish and Wildlife Service Land Status Map; a "Map of French-Glenn 
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I did not find evidence of construction of a public highway 

for stock driving or any other purposes. The "French-Glenn Map" 

shows a "wagon road" that roughly corresponds to the route 

Hammond Ranches is using. I don't know if this is a constructed 

road, and if so, when construction took place 4ttilL. 

Perhaps Harney County can provide 

evidence of whether a constructed 001Whighway corresponding to 

the Hammond trailing route existed during the windows. I did not 

look at Patents for a reservation [WHY NOT? WHO SHOULD DO THIS? 

WHO WOULD HAVE MADE THE RESERVATION? THE U.S.? IS THIS 

NECESSARY? PLZ EXPLAIN.] of an RS 2477 right-of-way or stock 

trailing route or highway right-of-way that could be an RS 2477 

claim. Additionally, I have not researched the administrative 

and court decisions on RS 2477's to see if a stock trailing route 

is a "highway" for RS 2477 purposes. [WHY NOT? WHO SHOULD DO 

THIS?] 

In conclusion, I found there were a number of narrow windows 

[NAME EACH WINDOW] between 1866 and 1884 189a, during which there 

was unreserved Federal public land along the entire route and 

thus available for an RS 2477 claim. Although I have found no 

evidence of such, if use in moving livestock equals "construction 

of highways" cited in RS 2477, if the use was at the proper time, 

and if the route is accepted as a public highway, then 

predecessors of the Ranch and the Ranch could claim the route 

under RS 2477. Thus, a key question is whether the State 
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acknowledged the entire route as a public highway during any of 

the windows. If even a portion were not so acknowledged the 

claim would not be valid. 

Thus although an RS 2477 claim may be possible, we ahve not 

found a record to support such an assertion. However, due to 

several uncertainties regarding this matter, my recommendation is 

that the Service ask the BLM State Office to provide some basic 

information from their files that could provide information that 

might quickly clarify some of our questions concerning dates of 

patents, existence of rights-of-ways and historical maps of 

travel routes. I would be pleased to work with you in drafting 

such a request. 

If you have further questions, please call me or Bob Hiller 

at 503-231-6201. 



UNITED STATES DEPARTMENT OF THE INTERIOR 

Station No. to be Credited 

13570 

Permit Number 

76132 , (FISH &ISM./ .1/LI FE71‘ 
SEIV.RE FISH AND WILDLIFE SERVICE Date 

_April 21,-.1987-- ‘I'',53_, Malheur 	National Wildlife Refuge 
Period of Use (inclusive) 

	

1 	11-A71,11-9--C?  From 	0.• 	-.. 	!.--
,:..- 

To 	(-) 	R.,  f 	19 	r-, 	( 	.-N-,,----- 
-• t  

y. 

O. 	SPECIAL USE PERMIT 

Permittee Name 

Hanmond Ranches, Inc. 

Permittee Address 

c/o Dwight Hammond 
Diamond, Oregon 	97722 

	

Purpose (specify in detail privilege requested, or 	nits of products involved) 

This permit is being is 	ed to 	 your use of Refuge lands for the 
purpose of trailing c 	_l 	your ranch across Malheur Refuge to land east 
of the Refuge in the 	1.,?. Creek area, administered by the Bureau of Land 
Management 

i 

\-- 	2 

Jription (specify unit numbers; metes and bounds, or other recognizable designations) 

Across Malheur Refuge land from the Webb Spri 	area to the B 'dge Creek 
area along4OrhaLing=iiille. 	This include 	1S R32 1/2 E Sections 16, 21, 28, 

-----2 and 33; and T 32S R 32 1/2 E Section 	. -See 	 . 
.-- 	, 

Amount of fee $ 	Na 	if not a fixed payment, specify rate and unit 	charge:  
-MM." .  r 

This 	is a 4Gc,.... 	__....i...,_,_... 	—. 	which 	there 	:IMMMfflw. 	..-- 	- 	fee. 
• Payment Exempt - Justification: 	With special conditions allowing no use of go -rnment facilities 
D  Full Payment 	 other than the trail, there is no cost to r-  •  er on the 
• Partial Payment - Balance of payments to be made as follows:  governme is part. 	No fe: will be assessed. 

Record of Payments 

.......... 

Special Conditions 	1% I 	Notice will be given to the Refugetat least 24 hrs. in advance of your 
intended use 	2) 	Your entire herd will be moved through the refuge in one day, both in the 
spring and the fall trailing periods 	3) 	Your cattle will stay on the designated trailing r 
4) No corrals (permanent or temporary) on Refuge land will be used during trailing 
5) This permit may be renewed at the end of the 5 year period provided that the permittee 
follows the stated conditions. 

This permit is issued by the U S 	Fish and wildlife Service and accepted by the undersigned. 	subjected to the terms. covenants, 

obligations, and reservations. expressed  or implied herein. and to the conditions and requirements appearing on the reverse side l 

 ssuing Officer Signature and Title Permittee Signature 

_..-- 	  Forrest W. Cameron, Refuge Manager or Acting 
Form 3.1383 {Rev. 5/85) 



Malheur National Wildlife Refuge 
HC 72 Box 245 

Princeton, Oregon 97721 

April 23, 1997 

Memorandum 

To: 	Forrest Cameron 

From: 	Deborah Hickey 

Subject: 	Conference Call 

A conference call has been scheduled for 2:00 PM Pacific Standard Time for two hours. If you 
need to extend this call beyond the two hours, we need to let them know 30 minutes in advance. 
Please let me know if I need to make a call. 

They will contact you first a few minutes before 2:00 PM, they will call Bob Hiller and then 
Barbara Scott Brier. 



Dept/Agency 

Fa"e-e,9/6/6/ -s19 -.2sio3 Fax 

Phone * 

Malheur National Wildlife Refuge 
I-IC 72 Box 245 

Princeton, Oregon 97721 

April 22, 1997 

Memorandum 

To: 	Conference Call Participant 

From: 	Forrest Cameron 

Subject: 	Conference Call 

A conference call has been scheduled for 2:00 PM Pacific Standard Time. 

To join this call, dial 1-800-432-2190 at 2:00 PM. A recording will ask you to enter your access 
code; your access code as a participant is 607702. 

- 
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FAX: 503-231-6161 
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rIlm; 

THE SECRETARY 0:." TNE 1,4 7-EAIC) 

wA,SHINGTON 

FEB Z 0 Ic..;g7 

Id1002 
OIC 4(10, 

mF,mcrendum 

Assistant Secretary, Fish and Wildlife and Parks 
Assistant Secretary, Land and Minerals Management 
Assistant Secretary, Indian Af.gairs 
Assistant Secreta:y, WateraTia Science 

Secrit r 	12" 7  

Su'cjcT,t; ::1,arl,.lcation to January 22, 1397, :nterim Departmental 
Policy on Revised Statute 2477 5rant of Right-of-Way 
for Public Highways 

My January 22 memo to you ccncerni:Ig the Cepartment's interim 
policy on R.S. 2477 rights-of-way has created confusion retarding 
ol.: position on the ability of those claiming R.S. 2477 rights-
of-w3y to obtain judicial review of those claims, To clarify, 
the memo was not intended to express any opinion regarding the 
circumstances in which a lawsuit may be brought against the 
United states to determine the validity of rights claimed under 
R.S. 2477. 
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DRAFT 
In Reply Rcfcr To: 
ARW/RE 
LA-OR, Malheur NWR 
General 
Road Right-of-ways (R.S. 2477 and Hammond Ranch Stock Driveways) 

COPY FOR YOUR 
INFORMATION 

Memorandum 

To: 
	Refuge Manager, Malheur NWR 

Through: 
	

Refuge Supervisor, OR/WA/ID 

From: 
	Chief, Division of Realty 

Subject: 
	Malheur NWR Realty Opinion No. 2--Hammond Ranch Stock Driveway: A 

Revised Statute (RS.) 2477 Claim ? 

You asked for an opinion whether Hammond Ranch (Ranch) has a right to move livestock 
(cattle) over Refuge lands based on an R.S. 2477 claim or assertion. The "Hammond cattle 
trailing routeis`a Stock Driveway by definition and is shown on FWS Map, "MALHEUR 	_.61 

1.1 ,J,_2Q. 
NATIONAL WfLDEIFEREFUGE;Blitzen Valley Below Krumbo Creek, Hartle Count ,.*-c--Q-Px _, 31, 
Oregon, 8/96," Exhibit 1. The Ranch has been moving cattle over this route. WiliaVe -----11...--(:-, '''-1} A /1-c-L'i.: 

.0.VA.ALA challenged them 'antideclaring that they have no right to using-Refuge land. Are-asked-them-to Li-41) e'''''N- 
-stop;-oratleas oirave-centrol-over-the-livestoek-and-people.-movement. Hammond 

Ranch says it's their right to use the route based on historic use and R.S. 2477. 
0   

et ,:.an-R.S. 2477 claim, underlying the !c.lr—Dri, YYria3,:Vhich guarantec& 
ch and others a right of passage for livestock and other things? HaMhliolisrnd-R i  

As a lead-in to answering your questions, we offer an abbreviated history of R.S. 2477. Revised 
Statute 2477 is an 1866 Act (Federal law) "granting" highway rights of way over federal public 
lands stated in deceptively simple language: 

"The right-of-way for the construction of highways over public lands, not reserved for 
public uses, is hereby granted" 

This "grant" was originally found in Chapter 262, Section 8 of the Act of July 26, 1866 
(14 Stat. 353), a mining law act. This act was later codified as Revised Statute (R.S.) 2477 and 
later recodified as 43 U.S.C. 932. It remained on the books until it was repealed by 

Hiller#5;503-231-6201;C:\...1rowNmalheur.or\opinion2 2/28/97 
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Section 706(a) of the Federal Land Policy and Management Act (FLPMA) of October 21, 1976, 
Public Law 94-576, 90 Stat. 2743, 43 U_S.C. 1701, et seq, the Bureau of Land Management's 
(Bureau or BLM) so-called "Organic Act." Because of the repeal, we are only concerned about 
"claims" of grants of right-of-ways "perfected" after 1866 and before October 21, 1976, or until 
the land underlying a claimed R.S. 2477 went into "reserve" status or was deeded out of Federal 
ownership. 

R.S. 2477 has been the subject of inconsistent state statutes and court decisions, and a 
handful of inconsistent federal court decisions, during its 110-year existe ce. Almost all of the 
reported state court decisions involved competing rights of third partie the United States was 
not a party to them. An important point is that the legislative history IS silentas to the 
meaning of this section of the 1866 Act. When we cannot easily determine what a law means 
from its language, we often look at the Congressional record of hearings and discussions on it. 
The records usually provide actual recorded commentary among members of Congress as to 
what the law is about and why it is to be enacted_ 

We know that for the longest time not much was made of or done with this provision of 
law. In fact it didn't elicit much reaction until after its repeal in 1976. It wasn't "important" 

rn 
7  

until the large public lands set-asides of the 70's and later, particularly Wilderness Act 
. 

withdrawals and other withdrawals, came. he states found or "rediscovered" this wording, and 
asserted their claims for highways in existence or to be built. The states, in many cases, were 
counting on the R.S. 2477 claim(s) to block pending wilderness designations. (One of the 
criteria for land to be wilderness under the law is that it must be roadless.) Furthermore, State, 
counties and individuals have "found" this law to be prospectively useful for gaining "free" 
access across federal lands. 

So, we have this 1866 law, renumbered in 1873, codified in 1938, and finally repealed in 
1976. During this time no changes were made to the-act, and the only understanding of it came 
from inconsistent case law. But we have a probl7Mtes, counties, and others want to apply it, 
and have asserted/claimed it as a basis for rightso-bviy,/across federal land. There were no 
regulations or specific guidance for application, so on October 7, 1988, Secretary of the Interior 
Hodel issued "Secretarial Guidance" as "Departmental Policy on Section 8 of the Act of July 26, 
1866, Revised Statute 2477 (Repealed), Grant of Right-of-Way for Public Highways (RS 2477) 
(Exhibit 2).-  With this mouth-filling subject, the Secretary set out to help us field folks,tXmake 
the act work. 

The Bureau was (and still is) tasked with processing the claims and determining them 
valid. Some have been "approved." The Interior Department and its Solicitor say/ "deciding 
validity" is adjudication, which the Bureau has no authority to doz'ati, ,A,,rarry, sorting it all out, 
cataloging them, and notifying other federal agencies of their existence is a daunting task at best_ 
In 1992, Congress, after hearing from constituents and agencies about the problems of 
"figuring-out" these rights, ordered the Bureau to research the issues, canvass(the public and 
other federal agencies; andteC.write, publish and institute (proposed) regulations (The 
regulations were supposed to create a regular process by which these claims of valid existing 
rights can be identified and evaluated. The regulations were also to define key statutory words -
"construction,' "highways," "unreserved public lands" - to establish standards against which to 
measure the claims.) BLM released its report on June 1, 1993, and was promptly shot-down by 
just about everyone. The results are no regulations to date, more court battles, and no "final" 
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resolution. So, here comes the Ranch, with a possiblellaira-of/assertion of-their-rights-to-a 
RS 2477 right-of-way. 

Furthermore, before discussing the case at hand it is important to understand certain Defini-
tionsrams which I will try to define: 

public lands: As used in this report, the term means Federal lands managed by any of the 
Executive Branch agencies and owned by the people of the United States. However, this term 
usually means the public domain (PD) lands managed by the BLM for United States. 
Technically, once land is reserved, withdrawn or otherwise "permanently" used or deeded away, 
it is no longer PD land. In general use, public lands means land owned by any government, 
Federal, State, and County/Borough. 

claim/assertion: A person, persons, state, or county "emphatically" say(s) they have a 
right of passage across federal lands by virtue of RS 2477. They assert that they have met the 
intent and satisfied the provisions of the act, and are entitle the right, rather the right is already 
granted to them. 

perfected: "ripen to usefulness." Completing the steps required by law that lead to the 
full benefits of the particular law. 

reserve/reserved: (federal) land set-aside for some existing or future use or purpose, by 
Congress or the Executive Branch, e.g. a national wildlife refuge (existing), or a ditches and 
canals provision in a land patent for the conveyance of water, if needed (future). 

third parties: a person/persons/entity not directly involved in an issue/dispute between 
two parties, e.g., the State vs. the Federal Government (2 parties), the third party being the 
Hammond's, for example. 

Federal land patents or Patents: a Quickclaim Deed (QCD) from the United States to a 
grantee, giving all the US's right, title and interest away, EXCEPT those rights held-back by the 
US for some existing or prospective purpose. Usual reservations are minerals, oil and gas, 
geothermal, and certain kinds of right-of-ways, but not RS 2477's. The rights held-back can be 
any that are already granted to someone else. However, we usually try to extinguish those rights 
or have the jurisdiction over them transferred to the new land owner. Homesteading, or the 
agricultural settlement of certain federal land, frequently led to a Homestead Patent 

g,  RS 2477 contains 3 Key Concepts for the claim,or-assetion.to be accepted or-acceptable,-- 
'therefore legal or-legitimate-all must be present (See Secretary Hodel memo, Exhibit 2): 

Ckiv I. The lands involved (under the claim) must have been.,,,,rlic land";  not reserved for ; 
pliNe.uses, at the time of acceptance; 	 4  re-14/ AC. cilre tum4.1  ttvi I st' • pl. 	( ----- 2. Some form of construction of the highway must have occurred; and, 

3_ The highway so constructed must be considered a public highway. 
Note that Exhibit 1 lays all this out and explains what each provision means. Remember, under 
this claim the United States has no duty or authority to adjudicate an assertion or application, but 
as a practical matter must be able to "recognize" with some certainty the existence, or lack 
thereof, of public highway grants obtained under RS 2477. We would mostly rely on the States 
and counties to show the existence of the RS 2477. I say "mostly" because we, the Federal 
government, have from time to time taken issue with state claims and the basis for them, and 
have gone to court. 

LA-OR, Malheur NWR, General, R/45: RS 2477 and Hammond Ranch 
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Land Status Research/Facts: I looked at the following maps of the area over 	whicirthelC:173k 
DrivewWis-routed:-  Bureau Master Title Plats (MTP's) and Historical Indexes (HI's), a tSGS 
qua of the area, a Fish and Wildlife Service Land-Status-Map; and a "Map of French-Glenn 
Live Stock Co. Property, Harney Co., Oregon, dated 11/27, 1908;" 	, the "Executive Orders" 
file, which contains the history of the Refuge s 	 ns, withdrawals and transfers 
are concerned. I was looking for "unreserved public land" on which a public stock driveway 
(highway) existed between 1866 and 1976, and evidence of construction of the public stock 
driveways or highways. I was looking for public, constructed routes, which are the same -oncs-
Hammond Ranch is using and claiming a right to under RS 2477. 

I found grants to the State of Oregon (State Grants) as far back as 1859 (th 	licst State 
grant), though most occurred in the 1880's and early 1890's. I also found 1880's1890's 
Homestead Patents. Homestead Patents deed the land out of Federal ownership. I found that 
Malheur National Wildlife Refuge was first set-aside or reserved in the area-of-the-Stock- 

--Dnste.u/as,e by Executive Order 7106, 7/16/1935, "Establishing The Malheur Migratory Bird 
Refuge, Oregon." According to our Malheur Refuge Manager, the French-Glenn Livestock 

L  Company was probably begun in 1872 by Peter French buying land from the State of Oregon, 	rrJ-7  
settling  some himself, and buying-out neighbors. The deeded and reserved lands were/are not ./eck-,,
available for an RS 2477 claim. However, there is a series of windows between 1866 and 1884.  

(The earliest recorded Patent); and later (from other Patents and State Grants) for an RS 2477 
claim. 

I did not find evidence of construction of a public highway for stock driving or other 
purposes. However, the "French-Glenn Map" shows a "wagon road" that roughly corresponds 
to the one Hammond Ranch is using. ktionalcaowif this is a constructed road, and if so, when 
construction took place. Perhaps Harney County can provide evident e of a constructed highway 
corresponding to the Hammond Stock Driveway that existed during the "windows." _l_slid_not 
look at Patents for a reservation.of an 1&R77-1-ight-of-way or stock driveway or highway right-
of-way that could be an RS 2477 claim. Additionally, I have not researched the administrative 
and court decisions on RS 2477's to see if a stock driveway i HIY--.—.1way for RS 2477 purposes. 

is possible that a stockway is a highway by way of the definition of a highway: "a route of 
travel, trade and commerce." Live stock are items of trade and/or commerce, and they can travel 

 be moved_ 	 N L74-  

4904_52,..4Y2 
In conclusicrt, I found there were a number of narrow windows between 1866 	d 18 	using 

—thihere. was unreserved Federal 	an.cLaailElefor an RS 2477 claim. eonstruction 
1St. 	 uals "construction of highways" cited in RS 2477, if thetitLock-ways-kAsiele-1" 

.censtructed-at the proper time, if these-accepted asp ul i4 highwayX then predecessors of the 
Hammond Ranch and the Ranch could claim the-eitAli-diviiways under RS 2477. I think the 

L4.A4e42(2 

NSLe.&61.94A.. 
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A its(4,sve 	ult 	 with decision rests with Harne Count if all else is true. Did they accept/acknowledge the fo,,,A,-Z.e. /LILL, 
during any or all of the windows? 

Back in July, 1994, I asked the BLM Oregon State Office if RS 2477 assertions are still 
allowed? The Office said yes, but the processing of RS 2477 assertions is on nation-wide hold 
pending the issuance of regulations. The national BLM Director can do an "emergency" 
processing. The assertion would be processed and "accepted" using the 1988 Hodel guidelines. 
I believe this is still the case. 

BOTTOMLINE—AN RS 2477 CLAIM IS POSSIBLE. 
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What control does the Service/Refuge have over RS 2477 R/W's? What rights does 

Hammond Ranch have on them? We feel the Service has some control over these R/W's because 
we own the land. We do not believe that RS 2477 grants a right-of-way in fee, which takes the 
land out of our ownership. We have the same rights as other land owners with a road easement 
over them. As a landowner and conservation agency responsible by Federal law for our Refuge, 
we can respond to unnecessary degradation of the land. We can use the RS 2477 RAY's for 
Refuge purposes, and the public can use them on the Refuge and on other federal lands. Since 
the RS 2477 is likely a highway for trade, travel and commerce, it can be used commercially, 
publicly, and certainly by the Hammond Ranch. I don't think we could charge any kind of fees 
for the RS 2477 claim, since to have one requires it to pre-date our use. An existing RS 2477 
highway would he a reservation to the State, county (ii 	ag inst our ownership. 

If you have further questions, call Bob Hiller at 503-231-6201. 
LC_ 

Attachment: as 

p 
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uc mAy-inx ?9,J97.. 08:33AM US ATTORNEY MEDFORD 

LAWRENCE MATASAR, 
ATTORNEY AT LAW 

1020 S.W. TAYLOR. SUITE 330 
PORTLAND, ORRGON 97205 

TELEPHONE! 503.2224830 
FACSNTLEI 5034744575 

May 19, 1997 

SENT VIA FAX - (541) 776-3583 

Robert Thomson 
Assistant U.S. Attorney 
U.S. Attorney's Office 
310 W 6th Street, Room 227 
Medford, OR 97501 

RE: United States v. Dwight Hammond and Steven Hammond 
U.S. District Court No. CR 94-257 AS 

Dear Mr. Thomson: 

As we have previously agreed, I am writing to provide you with 
notification of the Hammonds' trailing plans. At this time, they intend to trail the 
first group of cattle, no more than 150 head, beginning on May 26. I will provide 
additional notification at a later time. 

Yours truly, 

LM/smw 
cc: Dwight Hammond 

OPT1ONA, 91,11A4 99 (7-90) 
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United States Department of the Interior 
FISH AND WILDLIFE SERVICE 

Malheur National Wildlife Refuge 
HC 72 Box 245 

Princeton, OR 97721 
(541)493-2612 

May 21, 1997 

Mr. Dwight Hammond 
Hammond Ranches, Inc. 
Diamond, OR 97720 

Dear Mr. Hammond: 

This letter is to confirm that we were notified by your attorney Larry Matasar, through Assistant 
U.S. Attorney Bob Thomson, that you intend to trail cattle through the Refuge beginning on May 
26, 1997. As indicated in my January 15 letter, the Fish and Wildlife Service appreciates your 
need for trailing in order to more easily access the BLM land and wishes to work with you while 
meeting our need to assure protection of Refuge resources. 

I have enclosed a Special Use Permit for your 1997 trailing operation. It contains provisions to 
protect Refuge lands. Signing and returning this permit and adhering to its conditions will assure 
continued use of Refuge lands for your trailing operations and protection of Refuge resources 
during these events. 

We appreciate your cooperation during this year's trailing operation and look forward to long-
term resolution of issues regarding your movement across Refuge land. 

Sincerely, 

Forrest W. Cameron 
Refuge Manager 



UNITED STATES DEPARTMENT Of THE INTERIOR 

Station No. to be Credited Permit Number 

ISH &W.H.DLIFE‘  
SERV ICE 

FISH AND WILDLIFE SERVICE 
Date 

— 

,r 	.. 

National Wildlife Refuge 

SPECIAL USE PERMIT 

Period of Use (inclusive) 

From 	Hay 26 	19 

To 	.ctobar 31 	19 

Permittee Name 

Hammond Ranches, Inc. 

Permittee Address 

c/o Dwight Hammond 
Diamond, Oregon 	97722 

Purpose (specify in detail privilege requested, or units of products involved) 

la] .a pecilat is being iSoUOU t.t iGc-114ize your use of Refuge lands for the 
purpose of trailing cattle from your ranch across Malheur Refuge to land east 
of the Refuge in the Bridge Creek area, administered by the Bureau of Land 
Management 

,cription (specify unit numbers; metes and bounds, or other recognizable designations) 

...rose Malheur Reiuge ian0 Lcom the Nebt, Spcinj area to the Bridge Creek 
area along the trail delineated on the attached nap. 	This includes T315 R32 1/2 I 
3ections 16, 21, 28, 32 171 	1:17 end T 32F 7P 11 112 F fection •. 

Amount of fee $ 	1 	 if not a fixed payment, specify rate and unit of charge:  

— .. 	,. 	. 	. 	. 	. 	• 	. 	. 	:e. 	with special 
Iil Payment Exempt - Justification: 	cebditions allowing no use of government facilities other 
• Full Payment 	 than the trail, there is no cost to recover on the government's 

E Partial Payment - Balance of payments to be made as follows: 	Pert. 	NO fee will bs assessed- 

Record of Payments 

Special Conditions 	.L.,i 	.,:— Zte will 	be gin 	-_ 	 _,,i,. 	_._ 	:-1_:,:1-, 	,,_ , ._ jer at 	least 
A hrs. in advance of your intended use 2) 	Your entire herd will be moved through the 
refuge in one day, both in the spring and the fall trailing periods 3) 	Your cattle will 
,tay on the designated trailing route 4) 	No corrals (permanent or temporary) on Refuge 
and will be used during trailing 5) 	This permit may be renewed at the end of each 
„emit season, provided that the perinittee follows the stated conditions. 

This permit is issued by the U.S 	Fish and Wildlife Service and accepted by the undersgned, 	subjected to the terms. 	covenants. 

obligalions. and reservations. expressed or implied herein. and to tne conditions and requirements appearing on the reverse side 

Permittee Signature Issuing Officer Signature and Title 
..,_ _ 	,. 

Tter**17.-Ditclimerdin,--ktftidelgartager or Acting inc., Dwight Hammond 
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ATTORNEY AT LAW 

1020 SN, TAYLOR, SUITE 330 
PORTLAND, ORRGON 97205 

TELEPHONE! 503.212-9830 
FACSIMILE! 303-2744575 

May 19, 1997 

SENT VIA FAX - (541) 776-3583 

Robert Thomson 
Assistant U.S. Attorney 
U.S. Attorney's Office 
310 W 6th Street, Roam 227 
Medford, OR 97501 

RE: United States v, Dwight Hammond and Steven Hammond 
U.S. District Court No. CR 94-257 AS 

Dear Mr. Thomson: 

As we have previously agreed, I am writing to provide you with 
notification of the Hammonds' trailing plans. At this time, they intend to trail the 
first group of cattle, no more than 150 head, beginning on May 26. I will provide 
additional notification at a later time. 

Yours truly, 

LAWRENCE MATASAR 

LM / smw 
cc: Dwight Hammond 
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To: 	Barbara Scott-Brier 

Office of the Solicitor, Pacific Northwest Region 

DRAFT 
From: 	Chief, Division of Realty 

Portland, Oregon 

Subject: 	Potential Revised Statue (RS) 2477 Claim by Hammond Ranches, Inc. 

Issue: 

You asked for a review to determine whether Hammond Ranches (Ranch) may have a valid 

RS 2477 claim of a stock driveway for moving livestock (cattle) across Malheur National 

Wildlife Refuge land. The route is shown on Fish and Wildlife Service (Service) map 

Exhibit 1. The Service has told Hammond Ranches they do not have a right to use Refuge land 

without a Refuge Special Use Permit (SUP). The Hammond's say it is their historic right to use 

the route. However, to date, they have not asserted the right of use of the driveway based on RS 

2477. To resolve this dispute we need to refute the historic use claim and potential RS 2477 

assertion, and uphold our right to control use on the Refuge. One method of controlling and 

authorizing stock driveway use is to grant a SUP. 

Hiller#5;c:\...\row\malheur.or\hammond 5/22/97 
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Abbreviated Revised Statue (RS) 2477 History: 

Revised Statute 2477 is an 1866 Act (Federal law) "granting" highway rights-of-way over 

Federal public lands stated in deceptively simple language: 

"The right-of-way for the construction of highways over public lands, not reserved for 

public uses, is hereby granted." 

This grant was originally found in law in Chapter 262, Section 8 of the Act of July 26, 1866 

(14 Stat. 353), a mining law act; was subsequently codified as Revised Statue (R.S.) 2477; and 

was later recodified in 1938 as 43 U.S.C. 932. The statute was repealed by Section 706(a) of the 

Federal Land Policy and Management Act of October 21, 1976 (FLPMA), Public Law 94-576, 

90 Stat. 2743, 43 U.S.C. 1701, et sect, the so-called "Organic Act" of the Bureau of Land 

Management (the Bureau). Because of the repeal, we are generally concerned about RS 2477 

"claims" of grants of right-of-ways "perfected" after July 26, 1866 and before October 21, 1976. 

Specifically, we are interested in claims between July 26, 1866 and the date on which the 

underlying Federal public domain land was "set-aside" (federal land withdrawals and 

reservations) for some federal purpose, or was deeded (granted or transferred) out of Federal 

ownership. 

Revised Statue 2477 has been the subject of inconsistent state statutes and court decisions, and a 

handful of inconsistent federal court decisions, during its 110-year existence. Almost all of the 

reported state court decisions involved competing rights of third parties. The United States was 

not a party to them. 

Pagc2.of 9 
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For a long time not much was made of or done with this provision of law. In fact it did not elicit 

much reaction until after its repeal in 1976. The large public lands set-asides (reservations and 

withdrawals) of the 1970's and later, particularly Wilderness Act withdrawals, caused the law to 

move to the forefront. States began citing this provision in asserting their claims for existing 

highways or those to be built on Federal lands. In many cases, the States were counting on 

RS 2477 claims to block pending wilderness designations. Furthermore, states, counties and 

individuals have found this law to be prospectively useful for gaining free access across Federal 

lands. 

The legislative history is silent as to the meaning of Section 8 of the 1866 Act. This is a major 

reason why interpretation and application of the law is difficult and confusing. There is no 

legislative guidance as to what Congress had in mind for this grant of right-of-way across 

Federal lands. 

Between its passage in 1866, and its repeal in 1976, no changes were made to 

Revised Statue 2477. The only understanding or interpretation of it comes from inconsistent 

case law. States, counties, and others wanting to apply the law asserted it as a basis for 

rights-of-way across federal land. There were no regulations or specific guidance for its 

application until 1988. On October 7, 1988, Secretary of the Interior Hodel issued "Secretarial 

Guidance" as "Departmental Policy on Section 8 of the Act of July 26, 1866, Revised Statute 

2477 (Repealed), Grant of Right-of-Way for Public Highways (RS 2477)" (Exhibit 2). 
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The Bureau was tasked with processing RS 2477 claims and determining their validity. 

In 1992, Congress, after hearing from constituents and agencies about the problems of 

determining these rights, ordered the Bureau to research the issues. The Bureau was to canvas 

the public and other federal agencies, and publish proposed regulations. They were to create a 

process by which these claims of valid existing rights could be identified and evaluated. The 

Bureau was to establish standards against which the claims were to be decided. The Bureau 

released its report on June 1, 1993. The report created such controversy that no regulations have 

been finalized to date. In July 1994, in response to the Service's inquiry, the Bureau's Oregon 

State Office stated that RS 2477 assertions are still allowed, but their processing was on 

nationwide hold pending the issuance of final rules. 

The Hodel policy was revoked by Secretary Babbitt's January 22, 1997 guidance memorandum 

(Exhibit 3). This established a revised policy for carrying out any determinations the 

Department might he called upon to make regarding RS 2477. The Secretary also reaffirmed his 

previous instructions to the Bureau to defer processing of RS 2477 assertions except in cases 

where there is a demonstrated, compelling and immediate need to make such determinations. 

Secretary of Interior Babbitt's RS 2477 Policy: 

Secretary Babbitt's January 1997 memorandum provides the following six provisions: 

1. Claims. The entity requesting the Department to make a determination as to whether 

an RS 2477 right-of-way exists must file written information to he considered and must 

provide information on why there is a compelling and immediate need for such a 

determination. 
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2. Withdrawals and Reservations. The agency involved (the Service) will consult the 

public land records of the Bureau of Land Management to determine the status of land 

over which the claimed right-of-way passes. If such lands were withdrawn, reserved, or 

otherwise unavailable at the time that the highway was allegedly constructed and 

remained unavailable through October 21, 1976, the Service would recommend the 

Secretary deny the claim. 

3. Construction. The Service will examine all available documents and maps and 

perform an on-site examination to determine whether construction occurred prior to the 

repeal of RS 2477 on October 21, 1976. 

4. Highway. The Service will evaluate whether the alleged right-of-way constitutes a 

highway, that is, a thoroughfare used prior to October 21, 1976 by the public for passage 

of vehicles carrying people or goods from place to place. 

5. Role of State Law. The Service will apply state law in effect on October 21, 1976, to 

the extent it is consistent with federal law. 

6. Secretary's Determination. The Service will make recommendations on the above 

issues and the Secretary will approve or disapprove those recommendations. 

This new (Babbitt) policy is significantly different from prior (Hodel) policy. An important 

point is that the affected agency, not the Bureau makes the recommendation for the Secretary's 

final approval. 

Page Cof 
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FWS Region 1 Realty Actions and Findings: 

Maps, plats, and written documents 

We researched the land status underlying the stock driveway route by studying the following 

maps and plats: Bureau Master Title Plats, Historical Indexes, and Government Land Office 

(11T fl) .1 I 	T Tnri n a 	1 	C II 
	

I 	1 11 V1 11'f r 	i 	1 ni r 	1 1 a 	1 

"Map of French-Glenn Live Stock Co. Property, Harney Co., Oregon dated 11/27, 1908. We 

also looked at the "Executive Orders" file, which contains the history of the Refuge so far as 

federal land reservations, withdrawals and transfers are concerned. We were looking for 

"unreserved public land'' on which a highway existed between 1866 and 1976; and for a built 

(constructed) public trail, road, or "driveway" which coincides with the route the Ranch is using. 

The GLO plat shows a "Wagon Road" (highlighted) traversing the plat from NE to SW. This 

road mostly corresponds to the stock driveway the Hammond's are using. The Road would have 

to have been in existence at the time of the GLO survey in late 1877. It is likely that it had ben 

in existence before the survey, though presently we do not know how long. We need to look at 

the survey notes/record to find out more about it. We should ask the Bureau to provide copies of 

the survey notes. 

Land Grants, Transfers, Withdrawals and Reservations 

The RS 2477 enactment date of July 26, 1866 and the various land grants, transfers, withdrawals 

d.114.1 LCSGI VQtLU1ta bleLl MI6 III 10,J7 	 WC 10711 J, t.1Gd1G 2l NCI ICS 111 W MIAOW'S U1.11IIII 

which an RS 2477 could be claimed. Exhibit 1, map, shows these dates. The dates are when the 

Federal land became unavailable for an RS 2477 assertion because of a land grant, transfer, 

withdrawal or reservation. The date inside the "land status box" is when the land left Federal 

ownership or was withdrawn for Refuge purposes, closing the RS 2477 windows. We found: 1) 
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land grants to the State of Oregon (State Grants) that the present trailing route crosses. The 

earliest State Grant, near the north end of the route, is dated 1859. This grant is the earliest 

"gap" in the stock driveway's route because after the grant, the lands would be unavailable for 

an RS 2477 claim unless specifically reserved in the grant. The gap bisects the driveway making 

it unusable as a continuous route. Most State Grants occurred in the 1880's and early 1890's; 2) 

Homestead Patents granted in the 1880's and 1890's. Homestead Patents transferred land out of 

Federal ownership; 3) that Malheur National Wildlife Refuge was first set-aside or reserved in 

the area of the Ranch driveway by Executive Order 7106, on July 16, 1935, "Establishing The 

Malheur Migratory Bird Refuge, Oregon." 

Construction of Highways 

We did not find evidence of construction of a public highway for passage of vehicles carrying 

people or goods. The "French-Glenn Map" shows a "wagon road" that roughly corresponds to 

the route the Ranch is using. Few portions of this route qualify as constructed road, and one of 

those places, a crossing over Bridge Creek was constructed in the early 1990's. We did not look 

at Patents for a right-of-way reservation. Our Survey Branch suggested another source of 

evidence of trail or road construction, which we did not look at. These sources are County and 

Road Commissioner's Journals, Road Supervisor's Reports, the County Road Master, and the 

County Surveyor. Both Harney County and its predecessor county (Coos?) records should be 

investigated. We would look for petitions to open a road corresponding to the stock driveway, 

and monies spent on construction and/or maintenance for such road. However, because of the 

sensitivity of this issue, we would not recommend opening these discussions at this time. 

Page 7 of a 
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Conclusion and Recommendation: 

We found narrow windows of opportunity for an RS 2477 claim between 1866 and 1884_ The 

windows occur because there was unreserved Federal public land along the stock driveway 

route, Unreserved land must be available for an RS 2477 assertion to be valid. Although we 

found no evidence of construction, if use of the stock driveway for moving livestock equals 

"construction of highways", cited in Secretary Babbitt's January 22, 1997 memorandum; and if 

the use was at the proper time, and if the route is accepted as a public highway, then 

predecessors of the Ranch and the Ranch could assert an RS 2477 claim. A key question is 

whether the County or State acknowledged the entire route as a public highway during any of 

the windows. If even a small portion of the route is not acknowledged as a public highway, then 

the claim would not be valid over the entire route. It is important to note that we did not look at 

the County sources described above which could have critical bearing on the assertion of an 

RS 2477 claim. An RS 2477 assertion may be possible. However, we have not found evidence 

supporting such a claim. 

Due to several uncertainties regarding this matter, our recommendation is that the Solicitor 

should ask the Bureau's State Office to provide some basic information from their files that 

might quickly clarify some of our questions. Examples include dates of patents; recognition of 

travel routes; evidence of rights-of-ways; and historical maps, photos or documents of travel 

routes in the trailing area. Also at sometime in the future, we need to review the County records 

when the timing is appropriate. We don't want to alert the County early on. 

If you have further questions, please call Bob Hiller at 503-231-6201. 
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TO: 	Elaine Zelinski, State Director 

Bureau of Land Management 

From: 	Office of the Solicitor, Pacific Northwest Region 

Portland, Oregon 
	

DRAFT 
Subject: 	RS 2477 Claim 

Dear Elaine: 

The Fish and Wildlife Service staff at Malheur National Wildlife Refuge in southeastern Oregon 

is working to better regulate uses on and through Refuge land. In doing so we have asked 

neighboring ranchers, many of whom are moving cattle between their ranch land and a BLM 

allotment, to trail cattle through the Refuge under conditions of a Refuge Special Use Permit. 

In one instance on the east side of the Blitzen Valley a rancher has said that he thinks he has an 

historic right to move his cattle through the Refuge without permission. He has not to date 

articulated the basis for his historic right under an RS 2477 right-of-way claim or assertion. 

Page 1 of} 
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While at this point there is no formal RS 2477 claim that we know of, we would like to resolve 

this issue if possible between the Refuge staff and the neighbor. To do that we would like you to 

provide copies of the following information for the land in question shown on the attached map, 

Exhibit 4, and generally located as described below. 

1. Copies of the following state grants and patents underlying the trailing route: 

T31S,R321/2E, WM., 

Section 16, SG, 2114/1859 

OR 6773, Deed to US, 7/5/1949 

Section 21, 	SG 8, 3/10/1890 

SG 16, 9/13/1890 

IL 6, 3/26/1891 

Patent 772, 10/4/1890 

Section 28, 	Patent 772, 10/4/1890 

SG 28, 9/10/1892 

Patent 426, 6/4/1890 

Patent 7, 12/5/1884 

Section 32, 	Patent 453, 1/11/1889 

Patent 404, 1/11/1889 

Section 33, 	Patent 7, 1215/1884 

Patent 1066, 4/16/1890 

2. Copies of the GLO survey notes for T31S,R321/2E, WM. 

3. Any evidence that the Bureau may have that the State of Oregon has recognized a 

public highway along some or all portions of the trailing route. 

Pagel-of 
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4. Any evidence of established legal rights-of-way along the trailing route. 

5. The existence of any maps, photos or documents of the trailing route area that might 

be pertinent in resolving this possible RS 2477 claim. 

Please provide me with any information that you might find on these issues. For additional 

information, the contact in Realty is Bob Hiller, Realty Specialist, 503-231-6201, or you may 

contact Forrest Cameron, Refuge Manager at Malheur Refuge, at 541-493-2612. 

Thank you for your help in resolving this matter. 
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4. Any evidence of established legal rights-of-way along the trailing route. 

5. The existence of any maps, photos or documents of the trailing route area that might 

he pertinent in resolving this possible RS 2477 claim. 

Please provide me with any information that you might find on these issues. For additional 

information, the contact in Realty is Bob Hiller, Realty Specialist, 503-231-6201, or you may 

contact Forrest Cameron, Refuge Manager at Malheur Refuge, at 541-493-2612. 

Thank you for your help in resolving this matter. 
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United States Department of the Interior 

OFFICE OF THE SOLICITOR 
Pacific Northwest Region 

500 N. E. Multnomah Street, Suite 607 
Portland, Oregon 97232 
(503)231-2139 

   

TRANSMISSION NOTICE: 	This facsimile transmission is intended only for the 
address(es) shown below. 	It may contain information that is privileged, 
confidential, or otherwise protected from disclosure. If the reader of this message 
is not an addressee or agent of the addressee, you are hereby notified that you have 
received this document in error. Any review, dissemination, copying, or use of this 
transmission or its contents is strictly prohibited. If you have received this 
communication in error, please notify us immediately by telephone and return the 
original to us by mail at the address shown above.  
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To: 	Barbara Scott-Brier 

Office of the Solicitor, Pacific Northwest Region 

DRAFT 
From: 	Chief, Division of Realty 

Portland, Oregon 

Subject: 	Potential Revised Statue (RS) 2477 Claim by Hammond Ranches, Inc. 

Issue: 

You asked for a review to determinewhether Hammond Ranches (Ranch) may have a valid 
14,5 k-t- 

RS 2477 claim of a stotelFdririmaty for moving livestock (cattle) across Malheur National 
-tram  

Wildlife Refuge land. Theroute is shown on Fish and Wildlife Service (Service) map 
a 5 .se--1.4-e-t-f 

Exhibit I The Service has witH4atiafiteckil-Itancliez-z4a.y-ek• not have a right to use Refuge land 
240Atil 	 1-114A-r- 

it is their historic right to use without a Refuge Special Use Permit (SUP). The 

the route. However, to date, they-have not asserted the right of use ef-the-tifiarovoiay based on RS 

2477. 

   

. . I 

  

  

and 

    

Hiller-46;c:\...\row\rnalheur.orThammond 5/22/97 
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Abbreviates Revised Stange (RS) 2477 0;64A, 

Revised Statute 2477 is an 1866 Act (Federal law) granting"' gway rights-of-way over 

Federal public lands stated in deceptively simple language: 

The right-of-way for the construction of highways over public lands, not reserved for 

public uses, is hereby granted' 

This grant was originally found in law in Chapter 262, Section 8 of the Act of July 26, 1866 
J1k..e 

(14 Stat. 353), a mining law act;-was subsequently codified as Revised Stan ,e 	2477 and 

was later recodified in 1938 as 43 U.S.C. 932. The statute was repealed by Section 706(a) of the 

Federal Land Policy and Management Act of October 21, 19761N), Public Law 94-576, 

1.-  clainis of grants of right-of-ways perfected, after July 26, 1866 and before October 21, 1976. 

-•ei 	
,-,,, ,-,otxt, 	. 

Speeifteally, we are interested in claims between July 26, 1866 and the date on which the 

underlying Federal public domain land was set-as d (federal land withdrawals and 

-F 
reservations) for some federal purpose, or was deeded (granted or transferred) out of ederal 

ownership. 

Revised Statue 2477 has been the subject of inconsistent state statutes and court decisionsy nd a 

handful of inconsistent federal court decisions during its 110-year existence. Almost all of the 

reported state court decisions involved competing rights of third parties. The United States was 

not a party to thorn. 
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90 Stat. 2743, 43 U.S.C. 1701, et seq, the so-called "Organic Act" of the Bureau of Land 

Management (the Bureau). Because of the repeal, we—arelrissrelircerrrecrriefl-about RS 2477 
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For a long time not much was-Inzele95N4r.done with this provision of law. In fact it did not elicit 

much reaction until after its repeal in 1976. The large public lands set-asides-{reservations and 

withdrawals) of the 1970's and later.„..peftiotriVilderness Act withdrawals, caused t e law to 
b 	ova 9"1/-t-drof -Vi 

move to the forefront. States began citing Oris-prevision-it asserting theirelairnAfor existing 
o 

highways or rhos to e built on Federal lands. Irrintrrrell 

Furthermore, states, counties and 
01,6„,2„h2 4 

individuals 	 this law tease prospectively usefutfor gaining free access across Federal 

lands. 

The legislative history is silent 13.11 to the meaning of Section 8 of the 1866 Act laisina-rnejor 

Afithts=otwaruerms-ferlerattarni. 	ere were no regulations or specific guidance for its 

application until 1988. On October 7, 1988, Secretary of the Interior Hodel issued "Secretarial 

Guidance" as 'Departmental Policy on Section 8 of the Act of July 26, 1866, Revised Statute 

2477 (Repealed), Grant of Right-of-Way for Public Highways (RS 2477)" (Exhibit 2). 
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The Bureau was tasked with processing RS 2477 claims and determining their validity. 

In 1992, Congress, after hearing from constituents and agencies about the problems of 
,)-(-111 

determining theso-eights, ordered the Bureau to research the issues)  iiigii11111111118.1e canvas 

the public and other federal agencies, and publish proposed regulations to create a 

process by which these claims ofwaisiisiosisiveingpaigios could be identified and evaluated. The 

Bureau was to establish standards against which the claims were to be decided. The Bureau 

released its report on June 1, 1993. The report created such controversy that no regulations have 

been finalized to date. I 	..*a11114;E: 	iktidinitieii firl 	 "linar,""..:•;',;"•;•; 	 on 

State Offi  

 

was oa, 

 

rratiennvi es. 

{-1  ad  Q-\' 	ray 	 - 
The-Florle}-pelie was revoked by Secretary Babbitt's January 22, 1997 gaislissee memorandum 

(Exhibit 3) 	established a revised policy for carrying out any determinations the 

De 	nt might be called upon to make regarding RS 2477. The Secretary also reaffirmed his 

Pre us instructions to the Bureau to defer processing of RS 2477 assertions except in cases 

where there is a demonstrated, compellin5and immediate need to make such determinations. 

Secretary of Interior Babbitt's RS 2477 Peltier- Mag-rele'ree--- --4,-/ -' 

Secretary Babbitt's January 1997 memorandum provides the following six provisions: 

1. Claims. The entity requesting the Department to make a determination as to whether 

an RS 2477 right-of-way exists must file written information to be considered and must 

provide information on why there is a compelling and immediate need for such a 

determination. 

Page llof 
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2. Withdrawals and Reservations. The agency involved (the Service) will consult the 

public land records of the Bureau of Land Management to determine the status of land 

over which the claimed right-of-way passes. If such lands were withdrawn, reserved, or 

otherwise unavailable at the time that the highway was allegedly constructed and 

remained unavailable through October 21, 1976, the Service womiel recommend the 

Secretary deny the claim. 

3. Construction. The Service will examine all available documents and maps and 

perform an on-site examination to determine whether construction occurred prior to the 

repeal of RS 2477 on October 21, 1976. 

4. Highway. The Service will evaluate whether the alleged right-of-way constitutes a 

highway, that is, a thoroughfare used prior to October 21, 1976 by the public for passage 

of vehicles carrying people or goods from place to place. 

5. Role of State Law. The Service will apply state law in effect on October 21, 1976, to 

the extent it is consistent with federal law. 

6. Secretary's Determination. The Service will make recommendations on the above 

issues and the Secretary will approve or disapprove those recommendations_ 

This new (IMMal, policy is significantly different from prior (OW policy_ An important 

point is that the affected agency, not the Bureai fnakes'rhe recommdhdation for the Secretary's 

approval, 

Page cot' 
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FWS Region 1 Realty Actions and Findings: 

Maps, plats, and written documents 

We researched the land status underlying the s.:ftalorippevely route by studying the following 

(VO f 	 Bureat. Jl4Iaster itle Pats:Historical Indexes, and Government Land Office 

platspa USGS quad, f the areya Fish and Wildlife Service Land Status Map,and 

"Map of French-Glenn Live Stock Co. Property, Harney Co., Oregon dated 11/27/1908. We 

also looked at the Executive Orde 	file, which contains the history of the Refuge so far as 

federal land reservations, withdrawals and transfers are concerned. We were looking for 

Knreserved public land on which a highwayAr=ted between 1866 and 19764artelomit-- 

The ULOplat shows 

road i ostly corresponds 

tit,  fl/V-A-W 
GLO survey in late 1877. It is likely that iii had bets-■-‘. 

a-OW) 1 	ql--(1 --J9  it)-zz-4--- CavE/?if-f i-A-C 	- 
in xistence before the survey, t 	 -wa-Ele-net-knew-how-losig. Weuieed to look at 

tilrfc,c /epatioo alt.vt) 	\_„2"_:el -ii, A-1--A-1..st 	ucA')/ 
the survey notes/record 	 the Bureau to provide copies of 

the survey notes/A1114-74-11,  

Land Grants, Tra ers, Withdrawals and Reservations 

The RS 2477 enactment date of Jul26, 1866 and the various land grants, transfers, withdrawals 
.1 

and reservations startin in 1859 and ending in the 1890's, create a series of window during 
_s121..iire  

which an RS 2477‘cOuld be claime Exhibit lirnap, shows 
I 	 dates_ 	 when the 

6,,6,0)-T 94kt nh--rv(P 
Federal lanac

ft
hecame unavailable for an RS 24 	because of a land grant, transfer, 

UV) 9-21.c 1-Y11'T--  withdrawal or reservation. /The date inside the land status box''iis when the land ef ederal 

We foundA 1) 

C;uct 	 .04„,,d4t0-4 

. 

a "Wagon Road" (highlighted) traversing the plat from NE to SW. This 
Nres,Ct;,  

WN13 Ct 	
Theiliceati-wculd-have 

ownership or was withdrawn for Refuge purposes) 
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and grants.to the State of Oregon (State Grants) that the present trailing route crosses. The 

earliest State Grant, near the north end of the route, is dated 1859 

an RS 2477 clairro/94,e+a-oree nt, 

-751  gapicri the geleirmweaaw-  	route 

The gap bisects the 

t 	earliest 

available for 

A 
making 

• 

II I • 	• • • : 	.: s  construe on, w 

and monies spent On construction and/or maintenance fur such road. 
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it unusable as a continuous route. 	State Grants occurred in the 1880's. and early 1890's; 2) 

Homestead Patents granted in the 1880's and 1890's, -Hen svirsterred landsout of 
/ 

Federal ownership; 3)** Malheur National Wildlife Refuge was first set-aside or reserved in 

the area of the 
--1-'r 

by Executive Order 7106, on July 16, 1935, "Establishing The 

Malheur Migratory Bird Refuge, Oregon." 

Construction of Highways 

We did not find evict- - - •  itoifilrek Ettlitentildwnivnt 	 of vehicles carrying 

,,,,_ 9ple-or-good/
14

A 

 ______, 
pe 	 . The "French-Glenn Map" shows a "wagon road" that roughly corresponds to 

41  ( the route the Ranch is using. 6W portions of this route qualify as constructed road, and one of 

\---) 	\I '----   _______.) 

I ■ 
cfvu-{14 	those places, a crossing over Bridge Creek wasconstructed in the early 1990's. We did not look 

at Patents for a right-of-way reservation?) tail Survey Branch suggested another-seufge-cif 

/1_44/"Zif-c-4.2  
County and 

Road Commissioner's Journals, Road Supervisor's Reports, the County Road Master, and the 

County Surveyor.141 Harney County and its predecessor count 	records should be 

investigated 	 look look for petitions to open a road corresponding to the 
ted,)  



div found-no evidence of constructionSuse of the stew -dweway for moving livestock equals 

04/  (..:construction of highways", 

We found narrow windows abappottuni4y for an RS 2477 claim between 1866 and 1884/  The 
*ictit4 1./V42-."-e 

unreserved,Federal , ublic land along the 
CTVIA-e4<-61 44A-C_ eCORA C.,e3 64-64a-ri- 	[ 

route. •; 	 id.--A4thoogh 
eq7C 

' 	Olg I 11144 og &ha 	drt-svor 	• 	_ dates of patents; recognition of 

05/28/97 	12:37 	e503 231 2166 

05/22/97 16:02 e5032316161 
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USIMS REALTY OFC. OF REG. SOL 

Conclusion and Recommendation: 

thc•-- per 

predecessor of theRarteh-a d t1.1:1Unch could assert an RS 2477 clairn.A A key question ir 

whether the County or State acknowledged the945#1ras a public highwayd 

votS 
the-voiwelows-_- If even a small portion of the route ff not acknowledged as a public highway, then 4---r-v 

 

- 	o f • y, then 

ietti o-y2.4 V 	the claim would not be valid over the entire route. ItisimgarlanLic6rioto-114ot-wo-clidacg,-,larak-at 

e asser io  • 

we have not found evidence re • ling BNB • 

1(25)-14-7? 
supporting totali-a-clairn,q Aryyte44,--7G15 ),6) Lar'' 

,7 

--)12 	 c6fteirbiz- 	 - 

Due to idiom' uncertainties regarding this matter, 	ecomrnendation is that the Solicitoris 

,1:12=rd ask the Bureaus  1.84•8;free to provide some basic information from their filekikatri-v75'z.e.t4LA  

travel routes; evidence of rights-of-ways; and historical maps, photos or documents of travel 

mutes in the trailing area. 
f7k-P 

4,----J—e-e-GA-6,--4 	/1/ 

If you have further questions, please call Bob 

ea/need to review the County records 

_;,„ • 	 • 

••• v  i‘ 	 -2,/ -4794"1--2(4/1-'• 

Hiller at 503-231-6201.  
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TO: 	Elaine Zelinski, State Director 

Bureau of Land Management 

From: 	Office of the Solicitor, Pacific Northwest Region 

DRAFT 
Subject: 	RS 2477 Claim 

The Fish and Wildlife Service staff at Malheur National Wildlife Refuge in southeastern Oregon 

is working to better regulate uses on and through Refuge land. In doing so we have asked 

neighboring ranchers, many of whom are moving cattle between their ranch land and a BLM 

allotment, to trail cattle through the Refuge under conditions of a Refuge Special Use Permit. 

In one instance on the east side of the Blitzen Valley a rancher has said that he thinks he has an 

historic right to move his cattle t1:7: ph the Refuge without permission. He has not to date 
0,/ /9)1 

articulated the basis for hisCgiOric right under RS 2477 right-of-waylaim 	 - 
•
cisassessiert 
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While at this point 	formal RS 2477 claim lalanikiffirigigi we would like toresolv 

this issue if possible between the Refuge staff and the neighbor. To do tha*rw uld lik ou to 

provide copies of the following information for the land in question Flown on the attached map, 

Exhibit 4, and generally located as described below) ° 

1. Copies of the following state grants and patents underlying the trailing route: 

T3IS,R321/2E, WM., 

Section 16, 	SG, 2/14/1859 

OR 6773, Deed to US, 7/5/1949 

Section 21, 	SG 8, 3/10/1890 

SG 16, 9/13/1890 

IL 6, 3/26/1891 

Patent 772, 10/4/1890 

Section 28, 	Patent 772, 10/4/1890 

SG 28, 9/10/1892 

Patent 426, 6/4/1890 

Patent 7, 12/5/1884 

Section 32, 	Patent 453, ]/11/1889 

Patent 404, 1/11/1889 

Section 33, 	Patent 7, 12/5/1884 

Patent 1066, 4/16/1890 

2. Copies of the GLO survey notes for T31S,R321/2E, WM. 

3. Any evidence that the Bureau may have that the State of Oregon has recognized a 

public highway along some or all portions of the trailing route. 

Page t-of 3 
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4. Any evidence of established legal rightPol-way along the trailing route. 
A 

5. The existence of any maps, photos or documents of the trailing route area that might 

be pertinent in resolving this possible RS 2477 claim. 

Please provide me with any information that you might find on these issues. For additional 

information, the contact in Realty is Bob Hiller, Realty Specialist, 503-231-6201, or you may 

contact Forrest Cameron, Refuge Manager at Malheur Refuge, at 541-493-2612. a \r-r-s-Ard_ 
bie (.1-14-11/4.1 ca- 	3 . 

Thank you for your help in resolving this matter. 
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TO: 	Elaine Zelinski, State Director 

Bureau of Land Management 

From: 	Office of the Solicitor, Pacific Northwest Region 

Portland, Oregon 

Subject: RS 2477 Claim 

Dear Elaine: 

The Fish and Wildlife Service staff at Malheur National Wildlife 

Refuge in southeastern Oregon is working to better regulate uses 

on and through Refuge land. In doing so we have asked neighboring 

ranchers, many of whom are moving cattle between their ranch land 

and a BLM allotment, to trail cattle through the Refuge under 

conditions of a Refuge Special Use Permit. 

In one instance on the east side of the Blitzen Valley a rancher 

has said that he thinks he has an historic right to move his 

cattle through the Refuge although he has not articulated the 

basis under an RS 2477 right-of-way. 

While at this point there is no formal RS 2477 claim, we would 

like to resolve this issue if possible between Refuge staff and 

the neighbor. To do that we ask that you ask your staff to 



provide copies of the following information for the land in 

question on the attached map: 

1. Copies of the dates of the patents of the parcels of 

land along the trailing route. (Bob & Scott to provide 

legals) 

2. Any evidence that the State has recognized a public 

highway along some or all portions of the trailing route. 

3. Any evidence of established legal rights-of-way along 

the trailing route. 

3. 	The existence of any maps, photos or documents of the 

trailing route area that might be pertinent in resolving 

this informal RS 2477 claim. 

Please provide me with any information that you might find on 

these issues. For additional information, the contact in Realty 

is Scott Wise, Branch Chief of Acquisition, 503-231-6201, or you 

may contact Forrest Cameron, Refuge Manager at Malheur Refuge, at 

541-493-2612. 

Thank you for your help in resolving this matter. 



5,111h7  VersiL 

To: 	Barbara Scott-Brier 

Office of the Solicitor, Pacific Northwest Region 

From: 	Chief, Division of Realty 

Portland, Oregon 

Subject: Potential RS 2477 Claim by Hammond Ranches Inc. 

You asked for an opinion as to whether Hammond Ranches may have a 

valid RS 2477 claim to move livestock (cattle) across Refuge 

lands. The current owner has been moving cattle over this route. 

The Fish and Wildlife Service (Service) has asserted that the 

Ranch does not have a right to use Refuge land except under 

Refuge Special Use Permit. The Ranch says it is their right to 

use the route based on historic use without articulating any 

specific basis such as RS 2477. The route is shown on the 

attached Fish and Wildlife Service map (Exhibit 1). 

To end this dispute we need to resolve the potential RS 2477 

claim. 

As a lead-in to answering your questions, we offer an abbreviated 

history of RS 2477. Revised Statute 2477 is an 1866 Act (Federal 

law) "granting" highway rights-of-way over federal public lands 

stated in deceptively simple language: 



"The right-of-way for the construction of highways over 

public lands, not reserved for public uses, is hereby 

granted." 

This grant was originally found in Chapter 262, Section 8 of the 

Act of July 26, 1866 (14 Stat. 353), a mining law act, later 

codified as Revised Statue (R.S.) 2477 and later recodified in 

1938 as 43 U.S.C. 932. The statute was repealed by Section 

706(a) of the Federal Land Policy and Management Act (FLPMA) of 

October 21, 1976, Public Law 94-576, 90 Stat. 2743, 43 U.S.C. 

1701, et seq, the so-called "Organic Act" of the Bureau of Land 

Management (the Bureau). Because of the repeal, we are only 

concerned about "claims" of grants of right-of-ways "perfected" 

after July 26, 1866 and before October 21, 1976, or until the 

land underlying a claimed RS 2477 was reserved from the public 

domain or was deeded out of Federal ownership, whichever was 

earlier. 

RS 2477 has been the subject of inconsistent state statutes and 

court decisions, and a handful of inconsistent federal court 

decisions, during its 110-year existence. Almost all of the 

reported state court decisions involved competing rights of third 

parties. The United States was not a party to them. 

For a long time not much was made of or done with this provision 

of law. In fact it did not elicit much reaction until after its 

repeal in 1976. The large public lands set-asides of the 1970's 



and later, particularly Wilderness Act withdrawals, caused the 

law to move to the forefront. The states began citing this 

provision in asserting their claims for highways in existence or 

to be built. They, in many cases, were counting on RS 2477 claims 

to block pending wilderness designations. Furthermore, states, 

counties and individuals have found this law to be prospectively 

useful for gaining free access across federal lands. 

The legislative history is silent as to the meaning of Section 8 

of the 1866 Act. 

In summary, between 1866 when the law was passed and 1976 when it 

was repealed, no changes were made to the Act, and the only 

understanding of it came from inconsistent case law. States, 

counties, and others wanting to apply the law asserted it as a 

basis for rights-of-way across federal land. There were no 

regulations or specific guidance for application. Thus, on 

October 7, 1988, Secretary of the Interior Hodel issued 

"Secretarial Guidance" as "Departmental Policy on Section 1988, 

Secretary of the Interior Hodel issued "Secretarial Guidance" as 

Departmental Policy on Section 8 of the Act of July 26, 1866, 

Revised Statute 2477 (Repealed), Grant of Right-of-Way for Public 

Highways (RS 2477)" (Exhibit 2). 

The Bureau was tasked with processing RS 2477 claims and 

determining their validity. 



provide information on why there is a compelling and 

immediate need for such a determination. 

2. Withdrawals and Reservations. The agency involved (the 

Service) will consult the public land records of the Bureau 

of Land Management to determine the status of land over 

which the claimed right-of-way passes. If such lands were 

withdrawn, reserved, or otherwise unavailable at the time 

that the highway was allegedly constructed and remained 

unavailable through October 21, 1976, the Service would 

recommend the Secretary deny the claim. 

3. Construction. The Service will examine all available 

documents and maps and perform an on-site examination to 

determine whether construction occurred prior to the repeal 

of RS 2477 on October 21, 1976. 

4. Highway. The Service will evaluate whether the alleged 

right-of-way constitutes a highway, that is, a thoroughfare 

used prior to October 21, 1976 by the public for passage of 

vehicles carrying people or goods from place to place. 

5. Role of State Law. The Service will apply state law in 

effect on October 21, 1976, to the extent it is consistent 

with federal law. 

6. Secretary's Determination. The Service will make 

recommendations on the above issues and the Secretary will 

approve or disapprove those recommendations. 

This new (Babbitt) policy is significantly different from prior 

(Hodel) policy in that the affected agency and not the Bureau 



makes the recommendation for the Secretary's final approval. 

In researching land status I looked at the following maps of the 

route in question: Bureau Master Title Plats and Historical 

Indexes, a USGS quad of the area, a Fish and Wildlife Service 

Land Status Map, and a "Map of French-Glenn Live Stock Co. 

Property, Harney Co., Oregon dated 11/27, 1908; and, the 

"Executive Orders" file, which contains the history of the Refuge 

so far as reservations, withdrawals and transfers are concerned. 

I was looking for "unreserved public land" on which a highway 

existed between 1866 and 1976. I was looking for public, 

constructed routes, which are the same as the route that the 

Ranch is now using. 

Withdrawals and Reservations 

I found grants to the State of Oregon (State Grants) of certain 

lands along the trailing route. The earliest State grant, near 

the north end of the route was dated 1859, though most occurred 

in the 1880's and early 1890's. See map (Exhibit 4). 

I also found (XX number of) 1880's and 1890's Homestead Patents 

that deed the land out of Federal ownership. I found that 

Malheur National Wildlife Refuge was first set-aside or reserved 

in the area by Executive Order 7106, on July 16, 1935, 

"Establishing The Malheur Migratory Bird Refuge, Oregon." There 

are a series of windows between 1866 and 1884 (the earliest 

recorded Patent); and later (from other Patents and State Grants) 



for an RS 2477 claim. 

The earliest break in ownership from withdrawals or reservations 

was in 1859... Bob, please provide summary language in reference 

to the map that you create. 

Construction of Highways 

I did not find evidence of construction of a public highway for 

passage of vehicles carrying people or goods. The "French-Glenn 

Map" shows a "wagon road" that roughly corresponds to the route 

the Ranch is using. Few portions of this route qualify as 

constructed road, and one of those places, a crossing over Bridge 

Creek was constructed in the early 1990's. I did not look at 

Patents for a right-of-way reservation. .... Bob, any comment 

here? 

In conclusion, I found there were a number of narrow windows 

between 1866 and 1884, during which there was unreserved Federal 

public land along the entire route and thus available for an RS 

2477 assertion. Although I have found no evidence of such, if 

use in moving livestock equals "construction of highways" cited 

in Secretary Babbitt's January 22, 1997 memorandum, if the use 

was at the proper time, and if the route is accepted as a public 

highway, then predecessors of the Ranch and the Ranch could 

assert the route under RS 2477. Thus, a key question is whether 

the State acknowledged the entire route as a public highway 

during any of the windows. If even a portion were not so 



acknowledged the claim would not be valid. 

Although an RS 2477 assertion may be possible, we have not found 

a record to support such a claim. However, due to several 

uncertainties regarding this matter, my recommendation is that 

the Service ask the Bureau's State Office to provide some basic 

information from their files that might quickly clarify some of 

our questions. Examples include dates of patents; recognition of 

travel routes; evidence of rights-of-ways; and historical maps, 

photos or documents of travel routes in the trailing area. I 

would be pleased to work with you in drafting such a request. 

If you have further questions, please call me or Bob Hiller at 

503-231-6201. 
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TO: 	Elaine Zelinski, State Director 

Bureau of Land Management 

L 
From: 	Regional Director,Pacific Region 

Fish and Wildlife Service 

Subject: RS 2477 Claim 

Dear Elaine: 

The Fish and Wildlife Service staff at Malheur National Wildlife 

Refuge in southeastern Oregon is working to better regulate uses 

on and through Refuge land. In doing so we have asked neighboring 

ranchers, many of whom are moving cattle between their ranch land 

and a BLM allotment, to trail cattle through the Refuge under 

conditions of a Refuge Special Use Permit. 

In one instance on the east side of the Blitzen Valley a rancher 

has said that he thinks he has an historic right to move his 

cattle through the Refuge although he has not articulated the 

basis under an RS 2477 right-of-way. 

While at this point there is no formal RS 2477 claim, we would 

like to resolve this issue if possible between Refuge staff and 

the neighbor. To do that we ask that you ask your staff to p,t-L> 

research the following for the land in question on the attached 

map: 



2tb. 
1. -The-respective dates of the patents of the parcels of 

land along the trailing route. -2-4,LAL 

2. The respectivelaes that land along this tiiiling 

OJ 
	route were first reserved-ftom public domain. 

3 • 	Any evidence that the State has recognized a public 

highway along some or all portions of the trailing route. 

01)-4 
` 4. 	The-existence 

 

established legal rights-of-way 

 

along the trailing route. 

The existence of any maps, photos or documents of the 

area that might be pertinent in resolving this informal RS 

2477 claim. 

Please provide our Reakty-qttiae-and-Refuge-RAtAger-with any 

information that you might find on these issues. The contact in 

Realty is Scott Wise, Branch Chief of Acquisition, 503-231-6201, 

or you may contact Forrest Cameron, Refuge Manager at Malheur 

Refuge, at 541-493-2612. 

Thank you for your help in resolving this matter. 

in 
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To: Barbara Scott-Brier 

c(4 

MNI`k 
Office of the Solicitor, Pacific Northwest Region  SC7,6tk - 

From: 	Chief, Division of Realty 

Subject: Potential RS 2477 Claim by Hammond Ranches Inc. 

You asked for an opinion as to whether Hammond Ranches may have a 

valid RS 2477 claim to move livestock (cattle) across Refuge 

lands. The current owner has been moving cattle over this route. 

The Fish and Wildlife Servicollhas asserted that the Ranch does 

not have a right to use Refuge land except under Refuge Special 

Use Permit. The Ranch says it is their right to use the route 

based on historic use without articulating any specific basis 

such as RS 2477. The route is shown on the attached Fish and 

Wildlife Service map (Exhibit 1). -- 

To end this dispute we need to resolve the potential RS 2477 

claim. 

As a lead-in to answering your questions, we offer an abbreviated 

history of RS 2477. Revised Statute 2477 is an 1866 Act (Federal -L 

law) "granting" highway rights-of-way over federal public lands 

stated in deceptively simple language: 

"The right-of-way for the construction of highways over 

public lands, not reserved for public uses, is hereby 



granted." 

This grant was originally found in Chapter 262, Section 8 of the 

Act of July 26, 1866 (14 Stat. 353), a mining law act, later 

codified as Revised Statue (R.S.) 2477 and later recodified in 

1938 as 43 U.S.C. 932. The statute was repealed by Section 706(a) 

of the Federal Land Policy and Management Act (FLPMA) of October 

21, 1976, Public Law 94-576, 90 Stat. 2743, 43 U.S.C. 1701, et 

sect, the so-called "Organic Act" of the Bureau of Land Management 

(the Bureau). Because of the repeal, we are only concerned about 

"claims" of grants of right-of-ways "perfected" after July 26, 

1866 and before October 21, 1976, or until the land underlying a 

claimed RS 2477 was reserved from the public domain or was deeded 

out of Federal ownership, whichever was earlier. 

RS 2477 has been the subject of inconsistent state statutes and 

court decisions, and a handful of inconsistent federal court 

decisions, during its 110-year existence. Almost all of the 

reported state court decisions involved competing rights of third 

parties. The United States was not a party to them. 

For a long time not much was made of or done with this provision 

of law. In fact it didn't elicit much reaction until after its 

repeal in 1976, and the large public lands set-asides of the 

1970's and later, particularly Wilderness Act withdrawals-arid 

-other-withdrawals oocurred.-`The states found this provision, and 

asserted their claims for highways in existence or to be built. 



The states, in many cases, were counting on RS 2477 claims to 

block pending wilderness designations. Furthermore, States, 

counties and individuals have found this law to be prospectively 

useful for gaining free access across federal lands. 

The legislative history is silent as to the meaning of Section 8 

of the 1866 Act. 

In summary, between 1866 when the law was passed and 197&. when it 

was repealed, no changes were made to the Act, and the only 

understanding of it came from inconsistent case law. States, 

counties, and others wanting to apply the law asserted it as a 

basis for rights-of-way across federal land. There were no 

regulations or specific guidance for application. Thus, on 

October 7, 1988, Secretary of the Interior Hodel issued 

"Secretarial Guidance" as "Departmental Policy on Section 1988, 

Secretary of the Interior Hodel issued "Secretarial Guidance" as 

Departmental Policy on Section 8 of the Act of July 26, 1866, 

Revised Statute 2477 (Repealed), Grant of Right-of-Way for Public 

Highways (RS 2477)" (Exhibit 2). 

kitb. 

The Bureau was tasked with processing RS 2477 claims and 

determining their validity. 

In 1992, Congress, after hearing from constituents and agencies 

about the problems of determining these rights, ordered the 

Bureau to research the issuesdircanvas the public and other 

3 



federal agencies, and publish proposed regulations,pto create a 

process by which these claims of valid existing rights could be 

identified and evaluated, and to establish standards against 

which to measure the claims. The Bureau released its report on 

June 1, 19930 but duet 61e controversy asfreoIated—wIth—the Z‘LA 
k „La.t.lsy 

-,repert-r--t-here  are no regulationsAto date. 

In July 1994, in response to my inquiry, the Bureau's State 

Office stated that RS 2477 assertions are still allowed, but 

their processing was -ptat--on nationwide hold pending the issuance -T 
of final rules. That  policy was revoked by Secretary Babbitt's 

January 22, 1997 guidance memorandum (Exhibit 3), 

established a revised policy for carrying out any determinations 

the Department might be called upon to make regarding RS 2477. 

The Secretary also reaffirmed his previous instructions to the 

Bureau to defer any processing of RS 2477 assertions except in 

cases where there is a demonstrated, compelling and immediate 

need to make such determinations. 

Secretary Babbitt's January 1997 memorandum explains the 

following six provisions: 

1. Claims. The entity wishing the Department to make a i;c4 	 
determinationeust file written information to be considered 

and must provide information on why there is a compelling 

and immediate need for such a determination 

1  

pz,gt 	2. Withdrawals and Reservations-., The agency involved will 
L_! 

consult the public land records of the BureauKto determine 



the status of land over which the claimed right-of-way 

%-r,  3 • 
passes.  ll 

3. Construction.. The agency' shall_ examineall available 

documents and maps and perform an on-site examination to 

determine whether construction occurred prior to the repeal 

of RS 2477 on October 21, 1976. 

4. Highway. The 	willevaluate whether the alleged 

right-of-way constitutes a highway, ie a thoroughfare used 

prior to October 21, 1976 by the public for passage of 

C -- vehicles carrying people or goods 0, 	 7z - 

5. Role of State Law.' The agency siLth apply state law in 

effect on October 21, 1976, to the extent it is consistent 

with federal law. 

c_ 6. Secretary's DeterminatiorW The agency will make 

recommendations on the above issues and the Secretary will 

approve or disapprove those recommendations. 4,11:ALA 

In researching land status I looked at the following maps of the 

route in question: Bureau Master Title Plats and Historical 

Indexes, a USGS quad of the area, a Fish and Wildlife Service 

Land Status Map, and a "Map of French-Glenn Live Stock Co. 

Property, Harney Co., Oregon dated 11/27, 1908; and, the 

"Executive Orders" file, which contains the history of the Refuge 

so far as reservations, withdrawals and transfers are concerned. 

I was looking for "unreserved public land" on which a highway 

existed between 1866 and 1976. I was looking for public, 

constructed routes, which are the same as the route that the 



\)....) 

Ranch is now using. 	
A----1'9- 

 

.a...-7J,..6-'3 found grants to the State of Oregon (State Grants) as—feer back 

as -TEC57 (p.he earliest State grant ,l  though most occurred in the 

1880's and early 1890's. 

(Bob, we need to know the legal description of any prior to 1866: 

Do any of them occur on the travel route???) 

I also found 1880's and 1890's Homestead Patents that deed the 

land out of Federal ownership. I found that Malheur National 

Wildlife Refuge was first set-aside or reserved in the area by 

Executive Order 7106, on July 16, 1935, "Establishing The Malheur 

Migratory Bird Refuge, Oregon." There are a series of windows 

between 1866 and 1884 (the earliest recorded Patent); and later 

(from other Patents and State Grants) for an RS 2477 claim. 

1— 	 tti 

( 	*. 
(Bob, we want you to identify specifically those windows.) 

I did not find evidence of construction of a public highway for 

passage of vehicles carrying people or goods. The "French-Glenn 

Map" shows a "wagon road" that roughly corresponds to the route 

the Ranch is using. Few portions of this route qualify as 

constructed road, and one of those places, a crossing over Bridge 

Creek was constructed in the early 1990's. I did not look at 

Patents for a right-of-way reservation. . 

In conclusion, I found there were a number of narrow windows 



(please name and give legal description for each window) between 

1866 and 1884, during which there was unreserved Federal public 

land along the entire route and thus available for an RS 2477 

assertion. Although I have found no evidence of such, if use in 

moving livestock equals "construction of highways" cited in 

Secretary Babbitt's January 22, 1997 memorandum, if the use was 

at the proper time, and if the route is accepted as a public 

highway, then predecessors of the Ranch and the Ranch could 

assert the route under RS 2477. Thus, a key question is whether 

the State acknowledged the entire route as a public highway 

during any of the windows. If even a portion were not so 

acknowledged the claim would not be valid. 

Although an RS 2477 assertion may be possible, we have not found 

a record to support such a claim. However, due to several 

uncertainties regarding this matter, my recommendation is that 

the Service ask the Bureau's State Office to provide some basic 

information from their files that could provide information that 

might quickly clarify some of our questions concerning dates of 

patents reserves; existence of rights-of-ways; historical maps, 

photos or documents of travel routes; and existence of State 

recognition of a highway along the travel route. I would be 

pleased to work with you in drafting such a request. 

If you have further questions, please call me or Bob Hiller at 

503-231-6201. 





MEMO 

TO: Refuge Files 
FROM: Dave Stanbrough 
SUBJECT: Hammond Cattle Trailing 

	
June 9, 1997 

Background: The Refuge received notice That the Hammonds would be trailing 150 
cattle through the Refuge on Monday May 26th. A Special Use Permit was prepared 
and mailed to the Hammonds Ranch for signature. On the 26th, Manager Forrest 
Cameron and myself monitored the area from 8:00 am until 2:00 pm but did not see 
any trailing activity during that time. We checked the Bridge Crk pasture and saw that 
the East gate which the cattle would go through was still open. No tracks were 
present. We then departed in travel for a workshop on Corvallis, OR. That evening 
(26th) I called Randy Bilbeise at P-Ranch and gave him the background and ask him to 
monitor the trail route for activity. We wanted to document and confirm the trail drive, 
time and number of cattle. He said he would keep checking the route during the day on 
Tuesday the 27th. 

Follow-up: On Wednesday May 28th I returned to the office. Randy was on annual 
leave, but Andy Rene advised that Randy said he had not seen any cattle trailing 
activity on the route during Tuesday. Andy said Randy reported heavy rains at P-Ranch 
Tuesday evening. [I later talked to Randy and he had checked the East gate of the 
Bridge Crk. pasture at 1:00 pm and found the gate closed ( Forrest and I had found 
and left gate open the day before). He did not see any cattle tracks. He went through 
the gate and counted 23 cattle grazing up high and East of the Refuge boundary.] 
Andy and I drove to Bridge Creek afternoon that Wednesday. We observed approx 20 
cattle grazing on the hill East of the pasture but did not see any tracks going through 
the gate. We suspected the heavy rains washed away the tracks. We back trailed the 
route through the North gate of the pasture and found a fresh soda can in the trail. We 
found recent cattle tracks on the West side of the trail that rain had not washed away. 
Fresh breaks on some brush was also found. The amount of tracks and brush 
disturbance appeared consistant with approximately 20 head of cattle coming through 
on the trail instead of the 150 expected. 

Given the observations made on Monday the 26th by Forrest and myself, Randy's 
oberservations at 1:00 pm on the 27th and the time of heavy rains, I suspect that the 
cattle were trailed between 2 pm on the 26th and 1 pm on the 27th. 



TO: 	Elaine Zielinski, State Director 
Bureau of Land Management 

FROM: 	Barbara Scott-Brier, Attorney 
Pacific Northwest Region 

United States Department of the Interior 

OFFICE OF THE SOLICITOR 
Pacific Northwest Region 

500 N. E. Multnomah Street, Suite 607 

Portland, Oregon 97232 

' - - 

40N3 1997 

MEMORANDUM 

SUBJECT: RS 2477 Claim 

The Fish and Wildlife Service staff at Malheur National Wildlife 
Refuge in southeastern Oregon is working to better regulate uses 
on and through Refuge land. In doing so we have asked 
neighboring ranchers, many of whom are moving cattle between 
their ranch land and a BLM allotment, to trail cattle through the 
Refuge under conditions of a Refuge Special Use Permit. 

In one instance on the east side of the Blitzen Valley a rancher 
has said that he thinks he has an historic right to move his 
cattle through the Refuge although he has not articulated the 
basis under an RS 2477 right-of-way or other claim. 

While at this point there is no formal RS 2477 claim, we would 
like to resolve this issue if possible between Refuge staff and 
the neighbor. To do that we are asking your assistance. We 
would like you to provide copies of the following information for 
the land in question (please see the attached map) and generally 
located as described below: 

1. 	Copies of the following documents underlying the 
trailing route: 

T31S, R32E, WM., 
Section 16, 	SG, 2/14/1859 

OR 6773, Deed to US, 7/5/1949 
Section 21, 	SG 8, 3/10/1890 

SG 16, 9/13/1890 
IL 6, 3/26/1891 
Patent 772, 10/4/1890 

Section 28, 	Patent 772, 10/4/1890 
SG 28, 9/10/1892 
Patent 426, 6/4/1890 
Patent 7, 12/5/1884 
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Section 32, 	Patent 453, 1/11/1889 
Patent 404, 1/11/1889 

Section 33, 	Patent 7, 12/5/1884 
Patent 1066, 4/16/1890 

2. Copies of the GLO survey notes for T31S, R32%E, WM. 

3. Any evidence that the Bureau may have that the State of 
Oregon has recognized a public highway along some or 
all portions of the trailing route. 

4. Any evidence of an established legal right-of-way along 
a portion or all of the trailing route. 

5. Any maps, photos, or documents of the trailing route 
area that might be pertinent in resolving this possible 
RS 2477 claim. 

Please provide me with any information that you might find on 
these issues. For additional information, the contact person in 
Fish and Wildlife Service Realty Branch is Scott Wise, Chief of 
Acquisition, 503-231-6201, or you may contact Forrest Cameron, 
Refuge Manager, Malheur National Wildlife Refuge, 541-493-2612. 

Thank you for your help in resolving this matter. Please call me 
at 231-2139 if you have any questions or wish to discuss these 
matters. 

s:1 pill wethsb%harnmondlielinski 



2 

REFUGE BOUNDARY 

REFUGE PROPERTY 

BLM PROPERTY 

HAMMOND RANCHES 
PROPERTY 
ORIGINAL HAMMOND 
PROPERTY 

HAMMOND/BLM LAND 
EXCHANGE, 9/22/89 

1 

rr# 

11 

21 

36 

Steen, 

LEGEND T3OS 

4 
tx 

4113 

DOCUMENTED HISTORICAL 
WAGON ROAD 

at at at 

1/10/1889 

HAMMOND CATTLE 
TRAILING ROUTE 
DATE INDICATES WHEN TRACT 
LEFT FEDERAL OWNERSHIP OR 
WAS WITHDRAWN FOR REFUGE 
PURPOSES 

T3OS 

T31S 

ALL OF SECTION 16, 
T31S,R32 1/2E, LEFT 
FEDERAL OWNERSHIP 

ON 2/14/1859. 

MALHEUR 
NATIONAL WILDLIFE REFUGE :3  

Blitzen Valley Below 
Krumbo Creek 

HARNEY COUNTY, OREGON 26 

35 

4 

Z5 

3/10/a90 

24 	 19 	
9/1311890 

Bridge Cr C90/n1c02/1"2  

111 Larkspur 
Res 

 

311 

L 

glige 
.! !  lod 

giir 	
Knox 

Spr 27  

IP 

I - 

1957 

3/2171891 

i/5/1884 

1 1/1889 

31 	 32 
2 	1/11 1889 

8 

34 
4/18/1590 
24/1957 

9/24/1957 

46N. 

731S 

T32S 

Frenc h g len 

Lal 
N 

OC 16 1• 

EXHIBIT #4 

/47 



MEMO 

TO: Refuge Files 
FROM: Dave Stanbrough 
SUBJECT: Hammond Cattle Trailing 

	
June 9, 1997 

.Background: The Refuge received notice That the Hammonds would be trailing 150 
cattle through the Refuge on Monday May 26th. A Special Use Permit was prepared 
and mailed to the Hammonds Ranch for signature. On the 26th, Manager Forrest 
Cameron and myself monitored the area from 8:00 am until 2:00 pm but did not see 
any trailing activity during that time. We checked the Bridge Crk pasture and saw that 
the East gate which the cattle would go through was still open. No tracks were 
present. We then departed in travel for a workshop on Corvallis, OR. That evening 
(26th) I called Randy Bilbeise at P-Ranch and gave him the background and ask him to 
monitor the trail route for activity. We wanted to document and confirm the trail drive, 
time and number of cattle. He said he would keep checking the route during the day on 
Tuesday the 27th. 

Follow-up: On Wednesday May 28th I returned to the office. Randy was on annual 
leave, but Andy Renc advised that Randy said he had not seen any cattle trailing 
activity on the route during Tuesday. Andy said Randy reported heavy rains at P-Ranch 
Tuesday evening. [I later talked to Randy and he had checked the East gate of the 
Bridge Crk. pasture at I :00 pm and found the gate closed ( Forrest and I had found 
and left gate open the day before). He did not see any cattle tracks. He went through 
the gate and counted 23 cattle grazing up high and East of the Refuge boundary.] 
Andy and I drove to Bridge Creek afternoon that Wednesday. We observed approx 20 
cattle grazing on the hill East of the pasture but did not see any tracks going through 
the gate. We suspected the heavy rains washed away the tracks. We back trailed the 
route through the North gate of the pasture and found a fresh soda can in the trail. We 
found recent cattle tracks on the West side of the trail that rain had not washed away. 
Fresh breaks on some brush was also found. The amount of tracks and brush 
disturbance appeared consistant with approximately 20 head of cattle coming through 
on the trail instead of the 150 expected. 

Given the observations made on Monday the 26th by Forrest and myself, Randy's 
oberservations at 1:00 pm on the 27th and the time of heavy rains, I suspect that the 
cattle were trailed between 2 pm on the 26th and 1 pm on the 27th. 



Lotus cc:Mail For: Forrest Cameron 

Author: BARBARA SCOTT-BRIER at -DOI/SOL PN 
Date: 	6/30/97 7:15 PM 
Priority: Urgent 
Subject: hammond 

Message Contents 

Forrest, I did quite a bit more editing to get this doc 
organized and internally consistent. (Se attached 
draft. Pelase review, revise, and e-mail to Realt*,as soon 
as you're happy with this. If they tinkerwith it please 
get one more draft for us to review. 

The memo went to Elaine today! 

I'll be back July 8 -- in an emergency I'll be at my Mom's, 
Agnes Scott, in the evenigs (916-722-3883), Tues at SAC SOL, 
Wed at SAC DOJ. 

thx! HAPPY 4TH!!!Esb 
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DRAFT - #4 
prepared 6/30/97 
by db/vw 

MEMORANDUM 

TO: 	Office of the Regional Solicitor 
Pacific Northwest Region (Portland) 

FROM: 	Chief. Division of Realty 
Fish and Wildlife Service (Portland) 

SUBJECT: Potential Revised Statute (RS) 2477 Claim by Hammond 
Ranches. Inc. 

Issue: 

You asked for a review to assist in determining whether Hammond Ranches (Ranch) 
may have a valid RS 2477 claim of a right-of-way for moving livestock (cattle) across 
Malheur National Wildlife Refuge land. The trailing route is shown on Fish and Wildlife 
(Service) map Exhibit 1. The Service has asserted that the Ranch does not have a 
right to use Refuge land without a Refuge Special Use Permit (SUP). The Ranch 
contends that it is their 	Tlc right to use the route. However. to date it has not 
asserted the right of ed sed on RS 2477. 

Abbreviated History of Revised Statute (RS) 2477: 

Revised Statute 2477 is an 1866 federal act granting highway rights-of-way over 
federal public lands stated in deceptively simple language: 

The right-of-way for the construction of highways over public lands, not 
reserved for public uses. is hereby granted 

This grant was originally found in law in Chapter 262. Section 8 of the Act of July 26. 
1866 (14 Stat. 353), a mining law act: the act was subsequently codified as Revised 
Statute (R.S.) 2477 and was later recodified in 1938 as 43 U.S.C. 932. The statute was 
repealed by Section 706(a) of the Federal Land Policy and Management Act of October 
21. 1976. Public Law 94-576, 90 Stat. 2743 U.S.C. 1701, et seq., the so-called 
"Organic Act" of the Bureau of Land Management (the Bureau). Because of the repeal, 
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at issue are RS 2477 claims of grants of rights-of-way perfected after July 26, 1866, 
and before October 21, 1976. In this matter we are interested in claims between July 
26, 1866 and the date on which the underlying federal public domain land was 
set-aside (federal and withdrawals and reservations) for some federal purpose, or was 
deeded (granted or transferred) out of federal ownership. 

Revised Statute 2477 has been the subject of inconsistent state statutes and court 
decisions and a handful of inconsistent federal court decisions during its 110-year 
existence. Almost all of the reported state court decisions involved competing rights of 
third parties. The United States was not a party to them. 

For a long time not much was done with this provision of law. In fact it did not elicit 
much reaction until after its repeal in 1976. The large public lands set-asides of the 
1970's and later Wilderness Act withdrawals, caused the law to move to the forefront. 
States began asserting claims based on this provision for existing highways or those 
proposed to be built on federal lands. Furthermore, states, counties and individuals 
appear to find this law to be prospectively useful in blocking wilderness designations 
and for gaining free access across federal lands. 

The legislative history is silent as to the meaning of Section 8 of the 1866 Act. There 
were no regulations or specific guidance for its application until 1988. On October 7, 
1988. Secretary of the Interior Hodel issued Secretarial Guidance as "Departmental 
Policy on Section 8 of the Act of July 26, 1866. Revised Statute 2477 (Repealed), 
Grant of Right-of-Way for Public Highways (RS 2477)" (Exhibit 2). The Bureau was 
tasked with processing RS 2477 claims and determining their validity. 

In 1992, Congress:  after hearing from constituents and agencies about the problems of 
determining RS 2477 claims. ordered the Bureau to research the issues, canvas the 
public and other federal agencies, and publish proposed regulations to create a 
process by which they claims could be identified and evaluated. The Bureau was to 
establish standards against which the claims were to be decided. They released their 
report on June 1. 1993, and it created such controversy that no regulations have been 
finalized to date. 

Secretary Hodes policy was revoked by the Secretary Babbitt's January 22, 1997. 
memorandum (Exhibit 3) which established a revised policy for carrying out any 
determinations the Department might be called upon to make regarding RS 2477. The 
Secretary also reaffirmed his previous instructions to the Bureau to defer processing of 
RS 2477 assertions except in cases where there is a demonstrated, compelling, and 
immediate need to make such determinations. 
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Secretary of Interior Babbitt's RS 2477 Memorandum: 

Secretary Babbitt's January 1997 memorandum provides the following six provisions: 

1. Claims. The entity requesting the Department to make a determination as to 
whether an RS 2477 right-of-way exists must file written information to be 
considered and must provide information on why there is a compelling and 
immediate need for such a determination. 

2. Withdrawals and Reservations. The agency involved (the Service) will 
consult the public land records of the Bureau of Land Management to determine 
the status of land over which the claimed right-of-way passes. If such lands 
were withdrawn, reserved, or otherwise unavailable at the time that the highway 
allegedly constructed and remained unavailable through October 21. 1976, the 
Service will recommend the Secretary deny the claim. 

3. Construction. The Service will examine all available documents and maps 
and perform an on-site examination to determine whether construction occurred 
prior to the repeal of RS 2477 on October 21, 1976. 

4. Highway. The Service will evaluate whether the alleged right-of-way 
constitutes a highway, that is, a thoroughfare used prior to October 21. 1976 by 
the public for passage of vehicles carrying people or goods from place to place. 

5. Role of State Law. The Service will apply state law in effect on October 21, 
1976. to the extent it is consistent with federal law. 

6. Secretary's determination. The Service will make recommendations on the 
above issues and the Secretary will approve or disapprove those 
recommendations. 

This new policy is significantly different from prior policy. An important point is that the 
affected agency, not the Bureau of Land Management. makes the recommendation for 
the Secretary's approval. 

Fish and Wildlife Service, Region 1 Realty Preliminary Actions 

Land Grants, Transfers, Withdrawals and Reservations 

a ri 
The enactment of RS 2477 on July 26. 1866. is the basis for a claim of apS 2477 
right-of-way. We have examined the various land grants, transfers. wittidirawals and 
reservations starting in 1859. and ending in the 1890's. The enclosed map. Exhibit 4, 
shows the resp iv dates when the federal lands along the trailing route became 
unavailable fo a RS 2477 claim because of a land grant. transfer. withdrawal or 
reservation. ( e date inside the land status box on the map is when the land left 
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federal ownership or was withdrawn for Refuge purposes.) There are a series of 
windows during which an RS 2477 right of way might be claimed fOr portions of the 
route. More particularly, we found the following: 1) land grants were made to the State 
of Oregon (State Grants) for lands that the present trailing route crosses. The earliest 
State grant, near the north end of the route, is dated 

1:4 
 5.--Thi s grant is the earliest 

gap in the trailing route. Since these lands were n• u1, -.ands in 1866 when RS 2477 
was enacted, presumably the lands in this grant w•- . never have been available for a 
RS 2477 claim. The gap bisects the trail making it unusable as a continuous route. 

her State Grants occurred in the 1880;s and early_1890's; 	 
2-)7Homestead Patents were ranted in the 1880's and 1890's. Homestead Patents 

---transferred lands out of federal ownership: and 3) Malheur National Wildlife Refuge 
was first set-aside or reserved in the area of the trail by Executive Order 7106. on July 
16, 1935, "Establishing the Malheur Migratory Bird Refuge, Oregon." 

Maps, Plats, and Written Documents 

We researched the land status underlying the trailing route by studying the following 
maps and plats: Bureau of Land Management Master Title Plats, Historical Indexes. 
and Government Land Office (GLO) plat. a U.S. Geological Survey quadrangle map of 
the area, a Fish and Wildlife Servic and Status Map, and the "Map of French-Glenn 
Live Stock Co. Property. Harney Co.. Oregon. dated 11/27/1908. We also looked at 
the Executive Orders file, which contains the history of the Refuge so far as federal 
land reservations. withdrawals, and transfers are concerned. We were looking for 
unreserved public land on which a highway may have existed between 1866 and 1976. 

The GLO 11/31/1878 plat shows a "Wagon Road" traversing the plat from NE to SW. 
This road appears to correspond in part to the trailing route the Ranch is using. 
Obvious exceptions are in 
§§ 16. 29. 32 and 33. The GLO survey. on which the 1878 plat is based. was 
conducted in late 1877. It is likely that the road was in existence before the survey. 
although we do not know when it was constructed. We would need to look at the 
survey notes and records. The 1908 "French-Glenn Map" shows a "Wagon Road" that 
roughly corresponds to the route the Ranch is using [IS THIS MAP PERTINENT IN 
LIGHT OF THE LATE DATE? ALSO. IF THERE ANY INCONSISTENCES BETWEEN 
THIS MAP AND THE PRESENT ROUTE. PLEASE NOTE]. 

Construction of a Highway 

We have examined [DESCRIBE HERE WHAT'S PERTINENT THAT YOU'VE LOOKED 
AT]. We have not found evidence of construction of a public highway for passage of 
vehicles carrying people or goods. Few portions of this route qualify as constructed 
road. and one of those places, a crossing over Bridge Creek was constructed in the 
early 1990's. We have not yet looked at federal patents, state grants, or indemnity lists 
for a right-of-way reservation.  
Fish and Wildlife Service, Region 1 Realty Preliminary Findings and 
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Recommendations 

At this time we have not found evidence supporting an RS 2477 claim: however, as 
noted below, we recommend conducting additional research. Our present research 
indicates that the trailing route was actually broken in 1859 when the first State Grant 
of public lands occurred along the route Except for the 1859 State Grant. we have 
found narrow windows for an RS 2477 claim between 1866 and 1884. where there were 
unreserved federal public lands along some of the trailing route. Assuming the trailing 
route was not broken. there would need to be evidence of construction of a public 
highway. We could not confirm any documentary evidence of construction of a public 
highway between 1866 and 1976. (There is a bulldozer cut on the north slope of Webb 
Spring Canyon along the route of the 1a78 wagon road. There is also a bulldozer cut 
along the current trailing route in the Southern portion of Section 16.) 

We have identified several additional lines of inquiry for the future. This office needs to 
review the survey notes and records for the map of the 1878 wagon road. and the 
federal patents. state grants. and indemnity lists. This office also should research 
whether the County or State has ever acknowledged the entire route, or a portion 
thereof, as a public highway. Other issues that may require the services of both our 
offices are: the effect on a RS 2477 claim if only a portion of the trailing route was 
acknowledge 	a public highway: whether the use of the/trailing route for moving 
livestock e 	Is/'construction of highways:" and whethe a RS 2477 claim may be 
made for ralining route that has moved. i.e.. the "wag road" described on the 1878 
map doe not coincide in large part with the current trailing route. 

In order to obtain certain information that this office needs to review, we request your 
assistance. Specifically, we recommend that your office ask the Bureau of Land 
Management to provide basic information from their files, particularly regarding: dates 
of patents: State recognition, if any. of travel routes: any evidence of rights-of-ways; 
and historical maps. photographs, or other documents of travel routes in the trailing 
area. 

We may also need to review County records in the future. (The Survey Branch has 
suggested that in the future we may need to review County and Road Commissioner's 
Journals. as well as reports from Road Supervisors. the County Road Master, and the 
County Surveyor. Records from Harney County and its predecessor. to determine the 
history of the "Wagon Road," such as petitions to open a road corresponding to the 
trailing route, and monies spent on construction and/or maintenance for such road). 

Thank you for your assistance in this matter. If you have further questions, please call 
Bob Hiller at 503-231-6201. 

S:1 	bsb/hammond/rs2477dr.5 
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DRAFT 
To: 	Barbara Scott-Brier 

Office of the Solicitor, Pacific Northwest Region 

From: 	Chief, Division of Realty 

Portland, Oregon 

Subject: 	Potential Revised Statue (RS) 2477 Claim by Hammond Ranches, Inc. 

Issue: 

You asked for a review to assist in determining whether Hammond Ranches (Ranch) may 

have a valid RS 2477 claim of a right-of-way for moving livestock (cattle) across Malheur 

National Wildlife Refuge land. The trailing route is shown on Fish and Wildlife Service 

(Service) map Exhibit 1. The Service has asserted that the Ranch does not have a right to 

use Refuge land without a Refuge Special Use Permit (SUP). The Ranch contends that it 

is their historic right to use the route. However, to date it has not asserted the 

right of use based on RS 2477. 

Abbreviated History of Revised Statute (RS) 2477: 

Revised Statute 2477 is an 1866 federal act granting highway rights-of-way over federal 

public lands stated in deceptively simple language: 
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The right-of-way for the construction of highways over public lands, not 

reserved for public uses, is hereby granted. 

This grant was originally found in law in Chapter 262, Section 8 of the Act of July 26, 1866 

(14 Stat. 353), a mining law act; the act was subsequently codified as Revised Statute (R.S.) 

2477 and was later recodified in 1938 as 43 U.S.C. 932. The statute was repealed by 

Section 706(a) of the Federal Land Policy and Management Act of October 21, 1976, 

Public Law 94-576, 90 Stat. 2743, 43 U.S.C. 1701, et seq, the so-called "Organic Act" of 

the Bureau of Land Management (the Bureau). Because of the repeal, at issue are RS 

2477 claims of grants of rights-of-way perfected after July 26, 1866, and before October 21, 

1976. In this matter we are interested in claims between July 26, 1866 and the date on 

which the underlying federal public domain land was set-aside (federal land withdrawals 

and reservations) for some federal purpose, or was deeded (granted or transferred) out of 

federal ownership. 

Revised Statue 2477 has been the subject of inconsistent state statutes and court decisions 

and a handful of inconsistent federal court decisions during its 110-year existence. Almost 

all of the reported state court decisions involved competing rights of third parties. The 

United States was not a party to them. 

For a long time not much was done with this provision of law. In fact it did not elicit much 

reaction until after its repeal in 1976. The large public lands set-asides of the 1970's and 
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later Wilderness Act withdrawals, caused the law to move to the forefront. States began 

asserting claims based on this provision for existing highways or those proposed to be built 

on federal lands. Furthermore, states, counties and individuals appear to find this law to be 

prospectively useful in blocking wilderness designations and for gaining free access across 

federal lands. 

The legislative history is silent as to the meaning of Section 8 of the 1866 Act. There were 

no regulations or specific guidance for its application until 1988. On October 7, 1988, 

Secretary of the Interior Hodel issued Secretarial Guidance as 'Departmental Policy on 

Section 8 of the Act of July 26, 1866, Revised Statute 2477 (Repealed), Grant of Right-of-

Way for Public Highways (RS 2477)" (Exhibit 2). The Bureau was tasked with processing 

RS 2477 claims and determining their validity. 

In 1992, Congress, after hearing from constituents and agencies about the problems of 

determining RS 2477 claims, ordered the Bureau to research the issues, canvas the public 

and other federal agencies, and publish proposed regulations to create a process by which 

these claims could be identified and evaluated. The Bureau was to establish standards 

against which the claims were to be decided. They released their report on June 1, 1993, 

and it created such controversy that no regulations have been finalized to date. 

Secretary Hodel's policy was revoked by Secretary Babbitt's January 22, 1997, 

memorandum (Exhibit 3) which established a revised policy for carrying out any 
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determinations the Department might be called upon to make regarding RS 2477. The 

Secretary also reaffirmed his previous instructions to the Bureau to defer processing of RS 

2477 assertions except in cases where there is a demonstrated, compelling, and immediate 

need to make such determinations. 

Secretary of Interior Babbitt's RS 2477 Memorandum: 

Secretary Babbitt's January 1997 memorandum provides the following six provisions: 

1. Claims. The entity requesting the Department to make a determination as to 

whether an RS 2477 right-of-way exists must file written information to be 

considered and must provide information on why there is a compelling and 

immediate need for such a determination. 

2. Withdrawals and Reservations. The agency involved (the Service) will consult 

the public land records of the Bureau of Land Management to determine the status 

of land over which the claimed right-of-way passes. If such lands were withdrawn, 

reserved, or otherwise unavailable at the time that the highway was allegedly 

constructed and remained unavailable through October 21, 1976, the Service will 

recommend the Secretary deny the claim. 

3. Construction. The Service will examine all available documents and maps and 

perform an on-site examination to determine whether construction occurred prior to 

the repeal of RS 2477 on October 21, 1976. 

4. Highway. The Service will evaluate whether the alleged right-of-way constitutes 

a highway, that is, a thoroughfare used prior to October 21, 1976 by the public for 
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passage of vehicles carrying people or goods from place to place. 

5. Role of State Law. The Service will apply state law in effect on October 21, 1976, 

to the extent it is consistent with federal law. 

6. Secretary's Determination. The Service will make recommendations on the 

above issues and the Secretary will approve or disapprove those recommendations. 

This new policy is significantly different from prior policy. An important point is that the 

affected agency, not the Bureau of Land Management, makes the recommendation for the 

Secretary's approval. 

Fish and Wildlife Service, Region 1 Realty Actions and Findings: 

Land Grants, Transfers, Withdrawals and Reservations 

The RS 2477 enactment date ofL..Tuly 26, 1866, and the various land grants, transfers, 

withdrawals and reservations starting in 1859, and ending in the 1890's, create a series of 

windows during which an RS 2477 right could be claimed. The map, Exhibit 4, shows the 

respective dates when the federal lands along the route became unavailable for an RS 2477 

claim because of a land grant, transfer, withdrawal or reservation. (The date inside the 

land status box on the map is when the land left federal ownership or was withdrawn for 

Refuge purposes.) We found the following: 1) land grants were made to the State of 

Oregon (State Grants) that the present trailing route crosses. The earliest State Grant, 

near the north end of the route, is dated 1859. This grant is the earliest gap in the trailing 

route. The lands in this grant would never have been available for an RS 2477 claim. The 
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gap bisects the trail making it unusable as a continuous route. Other State Grants occurred 

in the 1880's and early 1890's; 2) Homestead Patents were granted in the 1880's and 

1890's. Homestead Patents transferred lands out of federal ownership; 3) Malheur 

National Wildlife Refuge was first set-aside or reserved in the area of the trail by Executive 

Order 7106, on July 16, 1935, "Establishing The Malheur Migratory Bird Refuge, Oregon." 

(I ASSUME YOU FOUND NO SPECIFIC GRANT OF A PUBLIC HIGHWAY OR 

RIGHT OF WAY) 

Maps, Plats, and Written Documents 

We researched the land status underlying the trailing route by studying the following maps 

and plats: Bureau of Land Management Master Title Plats, Historical Indexes, and 

Government Land Office (GLO) plats, a U.S. Geological Survey quadrangle map of the 

area, a Fish and Wildlife Service Land Status Map, and the "Map of French-Glenn Live 

Stock Co. Property, Harney Co., Oregon dated 11/27/1908. We also looked at the 

Executive Orders file, which contains the history of the Refuge so far as federal land 

reservations, withdrawals, and transfers are concerned. We were looking for unreserved 
Jo y/ / %'7  

public land on which a highway may have existed between 1866 and 1976. The (1877 M) 

7)  plat shows a "Wagon Oad" traversing the plat from NE to SW. This road miAtly 

corresponds (I:ii,WhatiWays?WhereZdofist_41etocrespond? Be specific.) to the trailing 
2 -3 5' 

route the Ranch is using4 The GLO survey was conducted in late 1877. It is likely that the 

road had been in existence before the survey, although we do not know when it was 

constructed. We will need to look at the survey notes and records once we receive copies 
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from the Bureau. The 1908 "French-Glenn Map" shows a "wagon road" that roughly 

corresponds to the route the Ranch is using. 

Construction of Highways 

We did not find evidence of construction of a public highway for passage of vehicles 

carrying people or goods. Few portions of this route qualify as constructed road, and one 

of those places, a crossing over Bridge Creek was constructed in the early 1990's. We did 

not look at Patents for a right-of-way reservation. (WHY NOT? WHEN ARE YOU 

GOING TO DO SO) The Survey Branch suggested we review County and Road 

Commissioner's Journals, as well as reports from Road Supervisors, the County Road 

Master, and the County Surveyor. Records from Harney County and its predecessor, 

(COOS COUNTY ?), should be investigated to look for petitions to open a road 

corresponding to the trailing route, and monies spent on construction and/or maintenance 

for such road. (WE WILL NEED TO REVIEW ALL SOURCES, MAYBE MLH STAFF) 

Conclusion and Recommendations: 

We found narrow windows for an RS 2477 claim between 1866 and 1884, where there were 

unreserved federal public lands along the trailing route. However, the route was actually 

broken in 1859 when the first State Grant of public lands occurred along the route. We 

also could confirm no evidence of construction between 1866 and 1976.(A MAJOR CUT 

IS EXISTING ON THE NORTH SLOPE OF WEBB SPRING CANYON) If use of the 
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trailing route for moving livestock equals "construction of highways" then( I HAVE 

CONCERN ABOUT WHAT IS SAID NEXT IN THIS SENTENCE) Thus, a key question 

may be whether the County or State has ever acknowledged the entire route as a public 

highway. If even a small portion of the route was not acknowledged as a public highway, 

then in our view the claim would not be valid over the entire route. At this time we have 

not found evidence supporting an RS 2477 claim; however as noted above we need to 

conduct additional research. 

Due to uncertainties regarding this matter, our recommendation is that the Solicitor's 

Office ask the Bureau of Land Management to provide some basic information from their 

files, particularly: certain dates of patents; recognition of travel routes; evidence of rights-

of-ways; and historical maps, photos or documents of travel routes in the trailing area. We 

will also need to review the County records. After the research is complete, we may also 

need to conduct research as to the meaning of "construction of highways". 

If you have further questions, please call Bob Hiller at 503-231-6201. 
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TO: 	Elaine Zelinski, State Director 

Bureau of Land Management 

From: 	Barbara Scott-Brier, Attorney 

Office of the Solicitor, Pacific Northwest Region 

Subject: 	RS 2477 Claim 

The Fish and Wildlife Service staff at Malheur National Wildlife Refuge in southeastern 

Oregon is working to better regulate uses on and through Refuge land. In doing so we 

have asked neighboring ranchers, many of whom are moving cattle between their ranch 

land and a BLM allotment, to trail cattle through the Refuge under conditions of a Refuge 

Special Use Permit. 

In one instance on the east side of the Blitzen Valley a rancher has said that he thinks he 

has an historic right to move his cattle through the Refuge without permission. To date he 

has not articulated the basis for his asserted historic right under an RS 2477 right-of-way or 

other claim. 
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While at this point we have received no formal RS 2477 claim, we would like to resolve this 

issue if possible between the Refuge staff and the neighbor. To do that we are requesting 

your assistance. We would like you to provide copies of the following information for the 

land in question (See the attached map, Exhibit 4) and generally located as described 

below: 

1. Copies of the following state grants and patents underlying the trailing route: 

T31S,R321/2E, WM., 

Section 16, SG, 2/14/1859 

OR 6773, Deed to US, 7/5/1949 

Section 21, SG 8, 3/10/1890 

SG 16, 9/13/1890 

IL 6, 3/26/1891 

Patent 772, 10/4/1890 

Section 28, Patent 772, 10/4/1890 

SG 28, 9/10/1892 

Patent 426, 6/4/1890 

Patent 7, 12/5/1884 

Section 32, Patent 453, 1/11/1889 

Patent 404, 1/11/1889 
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Section 33, Patent 7, 12/5/1884 

Patent 1066, 4/16/1890 

2. Copies of the GLO survey notes for T31S,R321/2E, WM. 

3. Any evidence that the Bureau may have that the State of Oregon has recognized 

a 	 public 

highway along some or all portions of the trailing route. 

4. Any evidence of an established legal right-of-way along the trailing route. 

5. The existence of any maps, photos or documents of the trailing route area that 

might be pertinent in resolving this possible RS 2477 claim. 

Please provide me with any information that you might find on these issues. For additional 

information, the contact in Realty is Bob Hiller, Realty Specialist, 503-231-6201, or you 

may contact Forrest Cameron, Refuge Manager at Malheur Refuge, at 541-493-2612. I 

may be reached at 231-2139. 

Thank you for your help in resolving this matter. 
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DRAFT 6/30/97 10:40 am 

MEMORANDUM 

TO: 	Elaine Zielinski, State Director 
Bureau of Land Management 

FROM: 	Barbara Scott-Brier, Attorney 
Pacific Northwest Region 

SUBJECT: RS 2477 Claim 

The Fish and Wildlife Service staff at Malheur National Wildlife 
Refuge in southeastern Oregon is working to better regulate uses 
on and through Refuge land. In doing so we have asked 
neighboring ranchers, many of whom are moving cattle between 
their ranch land and a BLM allotment, to trail cattle through the 
Refuge under conditions of a Refuge Special Use Permit. 

In one instance on the east side of the Blitzen Valley a rancher 
has said that he thinks he has an historic right to move his 
cattle through the Refuge although he has not articulated the 
basis under an RS 2477 right-of-way or other claim. 

While at this point there is no formal RS 2477 claim, we would 
like to resolve this issue if possible between Refuge staff and 
the neighbor. To do that we are asking your assistance. We 
would like you to provide copies of the following information for 
the land in question (please see the attached map) and generally 
located as described below: 

1. 	Copies of the following documents underlying the 
trailing route: 

T31S, R32ME, WM., 
Section 16, 	SG, 2/14/1859 

OR 6773, Deed to US, 7/5/1949 
Section 21, 	SG 8, 3/10/1890 

SG 16, 9/13/1890 
IL 6, 3/26/1891 
Patent 772, 10/4/1890 

Section 28, 	Patent 772, 10/4/1890 
SG 28, 9/10/1892 
Patent 426, 6/4/1890 
Patent 7, 12/5/1884 
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Section 32, 

Section 33, 

Patent 453, 1/11/1889 
Patent 404, 1/11/1889 
Patent 7, 12/5/1884 
Patent 1066, 4/16/1890 
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2. Copies of the GLO survey notes for T31S, R32ML WM. 

3. Any evidence that the Bureau may have that the State of 
Oregon has recognized a public highway along some or 
all portions of the trailing route. 

4. Any evidence of an established legal right-of-way along 
a portion or all of the trailing route. 

5. Any maps, photos, or documents of the trailing route 
area that might be pertinent in resolving this possible 
RS 2477 claim. 

Please provide me with any information that you might find on 
these issues. For additional inf•,“ 	 co 	person in 
Fish and Wildlife Service Realty .; Scott wise, =ra 	Chief of 
Acquisition, 503-231-6201, or 	may contact Forrest Cameron, 
Refuge Manager, Malheur National ildlife Refuge, 541-493-2612. 

Thank you for your help in resolving this matter. Please call me 
at 231-2139 if you have any questions or wish to discuss these 
matters. 

clotemplbtbktunamoneRzelinski 



MEMORANDUM 

TO: 
	Elaine Zielinski, State Director 

Bureau of Land Management 

FROM: 	Barbara Scott-Brier, Attorney 
Pacific Northwest Region 

C=Low. ur Yzaltas 

IUnited States Department of the Interior LIDLIMMALEMZILI 

OFFICE OF THE SOLICITOR 
Pacific Northwest Region 

500 N. E. Multnomah Street. Suite 607 

Portland, Oregon 97232 

SUN 3 f) 1997 

( H7 —' ) 
0R910-SD 

O 
0R910-Staff

R910.1-ASD 
 

OR9I2-PA 
011944- 
OR9I3-M8c$ 
oR130-RES 

-MS 	ol■int■ 
OR951-RMT 
ALL DISTRICTS ...re 
R . DISTRICTS 
E. DISTRICTS 

•11•111■ 

SUBJECT: RS 2477 Claim 

The Fish and Wildlife Service staff at Malheur National Wildlife 
Refuge in southeastern Oregon is working to better regulate uses 
on and through Refuge land. In doing so we have asked 
neighboring ranchers, many of whom are moving cattle between 
their ranch land and a BLM allotment, to trail cattle through the 
Refuge under conditions of a Refuge Special Use Permit. 

In one instance on the east side of the Blitzen Valley a rancher 
has said that he thinks he has an historic right to move his 
cattle through the Refuge although he has not articulated the 
basis under an RS 2477 right-of-way or other claim. 

While at this point there is no formal RS 2477 claim, we would 
like to resolve this issue if possible between Refuge staff and 
the neighbor. To do that we are asking your assistance. We 
would like you to provide copies of the following information for 
the land in question (please see the attached map) and generally 
located as described below: 

1. 	Copies of the following documents underlying the 
trailing route: 

T31S, R32%E, WM., 
Section 16, 	-SG, 2/14/1859 

OR 6773, Deed to US, 7/5/1949 
Section 21, 	SG 8, 3/10/1890 

SG 16, 9/13/1890 
IL 6, 3/26/1891 
Patent 772, 10/4/1890 

Section 28, 	Patent 772, 10/4/1890 
SG 28, 9/10/1892 
Patent 426, 6/4/1890 
Patent 7, 12/5/1884 
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Section 33, 

Patent 453, 1/11/1889 
Patent 404, 1/11/1889 
Patent 7, 12/5/1884 
Patent 1066, 4/16/1890 
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2. Copies of the GLO survey notes for T31S, R32E, WM. 

3. Any evidence that the Bureau may have that the State of 
Oregon has recognized a public highway along some or 
all portions of the trailing route. 

4. Any evidence of an established legal right-of-way along 
a portion or all of the trailing route. 

5. Any maps, photos, or documents of the trailing route 
area that might be pertinent in resolving this possible 
RS 2477 claim. 

Please provide me with any information that you might find on 
these issues. For additional information, the contact person in 
Fish and Wildlife Service Realty Branch is Scott Wise, Chief of 
Acquisition, 503-231-6201, or you may contact Forrest Cameron, 
Refuge Manager, Malheur National Wildlife Refuge, 541-493-2612. 

Thank you for your help in resolving this matter. Please call me 
at 231-2139 if you have any questions or wish to discuss these 
matters. 

3:1paNvrplbsblharamondlzclinikt 
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MEMORANDUM 

TO: 	Office of the Regional Solicitor 
Pacific Northwest Region (Portland) 

FROM: 	Chief, Division of Realty 
Fish and Wildlife Service (Portland) 

SUBJECT: Potential Revised Statute (RS) 2477 Claim by Hammond 
Ranches, Inc. 

You asked for a review to assist in determining whether Hammond 
Ranches (Ranch) may have a valid RS 2477 claim of a right-of-way 
for moving livestock (cattle) across Malheur National Wildlife 
Refuge land. The trailing route is shown on Fish and Wildlife 
(Service) mapAaligle. The Service has asserted that the Ranch 
does not have a right to use Refuge land without a Refuge Special 
Use Permit (SUP). The Ranch contends that it is their historic 
right to use the route. However, to date it has not asserted the 
right of use based on RS 2477. 

ABBREVIATED HISTORY OF REVISED STATUTE RS ) 2477 : 

Revised Statute 2477 is saft 1866 federal act granting highway 
rights-of-way over federal public lands stated in deceptively 
simple language:, 

The right-of-way for the construction of highways over 
public lands, not reserved for public uses, is hereby 
granted. 

This grant was originally found in law in Chapter 262, Section 8 
of the Act of July 26, 1866 (14 etat. 353), a mining law act; the 
act was subsequently codified as Revised Statute (R.s.) 2477 and 
was later recodified in 1938 as 43 U.S.C. 932. The statute was 
repealed by Section 706(a) of the Federal Land Policy and 
Management Act of October 21, 1976, Public Law 94-576, 
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90 stat_ 2743 U.S.C. 1701, pAgam, the so-called "Organic Act" 
of the Bureau of Land Management (the Bureau). Because of the 
repeal, at issue are RS 2477 claims of grants of rights-of-way 
perfected after July 26, 1866, and before October 21, 1976. In 
this matter we are interested in claims between July 26, 1866 and 
the date on which the underlying federal public domain land was 
set-aside (federal land withdrawals and reservations) for some 
federal purpose, or was deeded (granted or transferred) out of 
federal ownership. 

Revised Statute 2477 has been the subject of inconsistent state 
statutes and court decisions and a handful of inconsistent 
federal court decisions during its 110-year existence. Almost 
all of the reported state court decisions involved competing 
rights of third parties. The United States was not a party to 
them. 

For a long time not much was done with this provision of law. In 
fact it did not elicit much reaction until after its repeal in 
1976. The large public lands set-asides of the 1970's and later 
Wilderness Act withdrawals, caused the law to move to the 
forefront. States began asserting claims based on this provision 
for existing highways or those proposed to be built on federal 
lands. Furthermore, states, counties and individuals appear to 
find this law to be prospectively useful in blocking wilderness 
designations and for gaining free access across federal lands. 

The legislative history is silent as to the meaning of Section 8 
of the 1866 Act. There were no regulations or specific guidance 
for its application until 1988. On October 7, 1988, Secretary of 
the Interior Hodel issued Secretarial Guidance as "Departmental 
Policy on Section 8 of the Act of July 26, 1866, Revised Statute 
2477 (Repealed), Grant of Right-of-Way for Public Highways 
(RS 2477)" (112110104W2). The Bureau was tasked with processing 
RS 2477 claims and determining their validity. 

In 1992, Congress, after hearing from constituents and agencies 
about the problems of determining RS 2477 claims, ordered the 
Bureau to research the issues, canvas the public and other 
federal agencies, and publish proposed regulations to create a 
process by which they claims could be identified and evaluated. 
The Bureau was to establish standards against which the claims 
were to be decided. They released their report on June 1, 1993, 
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and it created such controversy that no regulations have been 
finalized to date. 

Secretary Hodel's policy was revoked by the Secretary Babbitt's 
'.....1 January 22, 1997, memorandum (MMUMININ) which established a 

revised policy for carrying out any determinations the Department 
might be called upon to make regarding RS 2477. The Secretary 
also reaffirmed his previous instructions to the Bureau to defer 
processing of RS 2477 assertions except in cases where there is a 
demonstrated, compelling, and immediate need to make such 
determinations. 

3 
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SECRETARY OF INTERIOR BABELTT I S RS 2477 MENDRAND7MI 

Secretary Babbitt's January 1597 memorandum provides the 
following six provisions: 

1, Claims. The entity requeating the Department to make a 
determination as to whether an RS 2477 right-of--way exists 
must file written information to be considered and must 
provide information on why there is a compelling and 
immediate need for such a determination. 

2. Withdrawals and Reservations. The agency involved (the 
Service) will consult the public land records of the Bureau 
of Land Management to determine the status of land over 
which the claimed right-of-way passes. If such lands were 
withdrawn, reserved, or otherwise unavailable at the time 
that the highway anallegedly constructed and remained 
unavailable through October 21, 1976, the Service will 
recommend the Secretary deny the claim. 

3. Construction. The Service will examine all available 
documents and maps and perform an on-site examination to 
determine whether construction occurred prior t❑ the repeal 
of RS 24'77 on October 21, 1976. 

4. Highway. The Service will evaluate whether the alleged 
right-of-way constitutes a highway, that is, a thoroughfare 
used prior to October 21, 1976 by the public for passage of 
vehicles carrying people or goods from place to place. 

5. Rale of State Law. The Service will apply state law in 
effect on October 21, 1976, to the extent it is consistent 
with federal law. 

6. Secretary's determination. The Service will make 
recommendations on the above issues and the Secretary will 
approve or disapprove those recommendations. 

This nRw policy is significantly different from prior policy. An 
important point is that the affected agency, not the Bureau of 
Land Management, makes the recommendation for the Secretary's 
approval. 

4 
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FISH AND WILDLIFE SERVICE, REGION Z REALTY PRELIMINARY ACTIONS 

Land Grants, Transfers, Withdrawals and Reservations 

The enactment of RS 2477 on July 26, 1866, is the basis for a 
claim of a RS 2477 right-of-way. We have examined the various 
land grants, transfers, withdrawals and reservations starting in 
1859, and ending in the 1890's. The enclosed map, mime 
shows the respective dates when the federal lands along the 
trailing route became unavailable for a RS 2477 claim because of 
a land grant, transfer, withdrawal or reservation. (The date 
inside the land status box on the map is when the land left 
federal ownership or was withdrawn for Refuge purposes.) There 
is a series of windows during which an RS 2477 right of way might 
be claimed for portions of the route. More particularly, we 
found the following: 1) land grants were made to the State of 
Oregon (State Grants) for lands that the present trailing route 
crosses. The earliest State grant, near the north end of the 
route, is dated 1859. This grant is the earliest gap in the 
trailing route. Since these lands were not public lands in 1866 
when RS 2477 was enacted, presumably the lands in this grant 
would never have been available for a RS 2477 claim. The gap 
bisects the trail making it unusable as a continuous route. 
Other State Giants occurred in the 18841-s and early 1890's; 
2) Homestead Patents were granted in the 1880's and 1890's. 
Homestead Patents transferred lands out of federal ownership; and 
3) Malheur National Wildlife Refuge was first set-aside or 
reserved in the area of the trail by Executive Ordef.r. 7106, on 
July 16, 1935, "Establishing the Malheur Migratory Bird Refuge, 
Oregon." 

Maps, Plata, and Written Documents 

We researched the land status underlying the trailing route by 
studying the following maps and plats: Bureau of Land Management 
master Title Plats, Historical Indexes, and Government Land 
Office (GLO) plat, a U.S. Geological Survey quadrangle map of 
the area, a Fish and Wildlife Service Land Status Map, and the 
"Map of French-Glenn Live Stock Co. Property, Harney Co., Oregon, 
dated 11/27/1908. We also looked at the Executive Orders file, 
which contains the history of the Refuge so far as federal land 
reservations, withdrawals, and transfers are concerned. We were 

5 
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looking for unreserved public land on which a highway may have 
existed between 1866 and 1976. 

The 1017418;787GLO 11/31/1878 plat shows a "Wagon Road" 
traversing the plat from NE to SW. This road appears to 
correspond in part to the trailing route the Ranch is using. 
Obvious exceptions are in Usq-pya.5-5-16, 29, 12 and 33Agg 
T.73.yg.7.mpg40gR. The GLO survey, on which the 1878 plat is 
based, was conducted in late 1877. It is likely that the road 
was in existence before the survey, although we do not know when 
it was constructed. We would need to look at the survey notes 
and records. The 1908 "French-Glenn Map" shows a "Wagon Road" 
that roughly corresponds to the route the Ranch is using [IS THIS 

\) ;1-1c4'41g;''74141PegOrth.V14Cttfre7E4D:f.771Wtrail'ic,rntApg-sM,M,=m 
MAP PERTINENT IN LIGHT OF THE LATE DATE?X4W015kgaoagoA 

t,k407 	2. 44i914:4 ALSO, IF THERE ANY INCONSISTENCES BETWEEN 
THIS MAP AND THE PRESENT ROUTE, PLEASE NOTEzoMmag 
intiriao4tello26s73:rseethgranext7;*Iaupagyvmmrsgim  
paragzaptin].gr2che7wagogcwoltnmOmwitummmillitagt5 

44oe,.; 	• 	; •  , •  ='A4'WWg'rmr.Vx` 	 ' 

graiV. 4gt11172794e7P'et 1911_0-Mgr 4-.12'3:'rZWEr3-2.:7A1753526171M2IVIE'''' 
*\M".)712714FPgarAM15"-"Mtl#W-geMMIZ.M!yMt-71,11ar e7.;mars 

VllPtPP85tTil n212nSg*77mntITrE75ata9t02MS14EiMSMNIII 
suemtwatwe-.., parip..-ta ttkeizszrourcl 	7f tir,4104,,MIT r, 	 sts.1,2sA:nr 	 ' 
,311S47-102RIrRtiTrEEPT27:41AT IVAZIEITZEEUXMO 

tAMEFTNI9V4iielMRAikleaMOVIE4 

Construction of a Highway 

ThWO4T4P4V070,A4Pria4Wc 	have—examined [DESCRIBE HERE WHAT'S 
PERTINENT THAT YOU'VE LOOKED AT] rmgaiRmlermvplialrmwm231 

ARYNEtt .77.AS..1,5,M11-7,2PTINEICPP4- 23.411vmtz 
ppimptceAw-ggavy 	r:ip'aottmitr4-rinrFgrittsIze11vrter+trIlerr;,,tcn.  :.%. 1....1 ,:, : L 	•:...,r..,.:7 i , .■:.•r.:=1-7.-.:--.....,.,-,2'..a.f.i.:-.... ,,r-, 	., :.%.,,.t■-...-,,,,.  \)...,,,. 

t1.111,*. 4,r*.rtiM. :11M5S. 05 SMITa P 4:79p.  . We have not found evidence 
of construction of a public highway for passage of vehicles 
carrying people or goods. Pew portions of this route qualify as 
constructed road, and one of those places, a crossing over Bridge 
Creek was constructed in the early 1990's. We have not yet 
looked at federal patents, state grants, or indemnity lists for a 
right-of-way reservation. 

6 
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FINN AND WILDLIFE SFRVYCIS, REGION 1 REALTY PRELIMINARY FINDINng AND 

RECOMENDATIONS 

At this time we have not found evidence supporting an RS 2477 
claim; however, as noted below, we recommend conducting 
additional research. Our present research indicates that the 
trailing route was actually broken in 1859 when the first State 
Grant of public lands occurred along the route. Except for the 
1859 State Grant, we have found narrow windows for an RS 2477 
claim between 1866 and 1884, where there were unreserved federal 
public lands along some of the trailing route. Assuming the 
trailing route was not broken, there would need to be evidence of 
construction of a public highway. We could not confirm any 
documentary evidence of construction of a public highway between 
1866 and 1976. (There is a bulldozer cut on the north slope of 
Webb Spring Canyon along the route of the 1878 wagon road. There 
is also a bulldozer cut along the current trailing route in the 
southern portion of Section 16ERMSZEgatea.) 

we have identified several additional lines of inquiry for the 
future. This office needs to review the survey notes and records 
for the map of the 1878 wagon road, and the federal patents, 
state grants, and indemnity lists. This office also should 
research whether the County or State has ever acknowledged the 
entire route, or a portion thereof, as a public highway. Other 
issues that may require the services of both our offices are: the 
effect on a RS 2477 claim if only a portion of the trailing route 
was acknowledged as a public highway; whether the use of the 
trailing route for moving livestock equals "construction of 
highways;" and whether a RS 2477 claim may be made for trailing 
route that has moved, i.e., the "wagon road" described on the 
1878 map does not coincide in large part with the current 
trailing route. 

In order to obtain certain information that this office needs to 
review, we request your assistance. Specifically, we recommend 
that your office ask the Bureau of Land Management to provide 
basic information from their files, particularly regarding: dates 
of patents; State recognition, if any, of travel routes; any 
evidence of rights-of-ways; and historical maps, photographs, or 
other documents of travel routes in the trailing area. 

7 
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We may also need to review County records in the future. (The 
Survey Branch ha-s--suggested that--444—elie—fiutilve—we may need to 
review County and Road Commissioner's Journals, as well as 
reports from Road Supervisors, the County Road Master, and the 
County Surveyor. Records from Harney County and its predecessor, 
to determine the history of the "Wagon Road," such as petitions 
to open a road corresponding to the trailing route, and monies 
spent on construction and/or maintenance for such road). 

Thank you for your assistance in this matter. it you have 
further questions, please call Bob Hiller at 503-231-6201. 

s:\ 	bobihamond/r$2477dr.5 
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Lotus cc:Mail For: Forrest Cameron 

Author: Robert Hiller at 1PO-RLTY 
Date: 	7/25/97 2:22 PM 
Priority: Normal 
Subject: Re[3]: hammond 

Message Contents 

Barbara: 

I had the memo finalized. Only added heading info., "In Reply Refer 
To;" and a file designation. I expect you'll have the memo early next 
week. The memo will have letter size maps with it, I'll bring over 
the large map sheets once the memo goes out. Later. 

	  Reply Separator 
Subject: Re[2]: hammond 
Author: BARBARA SCOTT-BRIER at -DOI/SOL PN 
Date: 	7/24/97 4:33 PM 

Bob and Forrest, here's the final draft, I hope. There were 
a few internal inconsistencies (with this many authors 
and revisions what a surprise!) Please review and then 

Bob, please print and sign -- unless you or Forrest have 
additional changes -- in which case please send them out for 
final review. Thanks to everyone for your persistence with 
this 	As you should've already seen, I sent the memo to BLM 
a while ago. 

Thanks, and have a good day, Barbara 



United States Department of the Interior 

FISH AND WILDLIFE SERVICE 
911 NE. Ilth Avenue 

Portland, Oregon 97232-4181 

JUL 3 0 1997 IN REPLY REFER TO 

FWS/ARW/RE 

LA-Oregon 
Malheur NWR 
Outgrants (RS 2477) 
Hammond Ranches (2477) 

To: 	Barbara Scott-Brier, Attorney-Adviser 
Office of the Solicitor, Pacific Northwest Region 

From: 
	

Chief, Division of Realty 
Portland, Oregon (ARW-RE) 

Subject: 
	

Potential Revised Statute (RS) 2477 Claim by Hammond Ranches, Inc. 

Issue: 

You asked for a review to assist in determining whether Hammond Ranches (Ranch) may have a 
valid RS 2477 claim of a right-of-way for moving livestock (cattle) across Malheur National 
Wildlife Refuge land. The existing trailing route is shown on Fish and Wildlife Service 
(Service) map Exhibit 1. The Service has asserted that the Ranch does not have a right to use 
Refuge land without a Refuge Special Use Permit. The Ranch contends that it is their historic 
right to use the route, although it has not asserted a right of use based on RS 2477. 

Abbreviated History of Revised Statute (RS) 2477: 

Revised Statute 2477 is an 1866 Federal statute granting highway rights-of-way over federal 
public lands and is stated in deceptively simple language: 

The right-of-way for the construction of highways over public lands, not reserved 
for public uses, is hereby granted. 

This grant was originally found in Chapter 262, Section 8 of the Act of July 26, 1866, (14 Stat. 
353), a mining law act; the act was subsequently codified as RS 2477 and was later recodified in 
1938 as 43 U.S.C. 932. The statute was repealed by Section 706(a) of the Federal Land Policy 
and Management Act of October 21, 1976, Public Law 94-576, 90 Stat. 2743, 43 U.S.C. 1701, 
et seq, the so-called "Organic Act" of the Bureau of Land Management (the Bureau). Because of 
the repeal, at issue are RS 2477 claims of grants of rights-of-way perfected after July 26, 1866, 
and before October 21, 1976. In this matter we are interested in claims between July 26, 1866, 
and the date on which the underlying federal public domain land was set-aside (federal land 



withdrawals and reservations) for some federal purpose, or was deeded (granted or transferred) 
out of federal ownership. 

Revised Statue 2477 has been the subject of inconsistent state statutes, state court decisions, and 
federal court decisions during its 110-year existence. Almost all of the reported state court 
decisions involved competing rights of third parties. The United States was not a party to them. 

For a long time not much was done with this provision of law. In fact it did not elicit much 
reaction until after its repeal in 1976. The large public lands set-asides of the 1970's and later 
Wilderness Act withdrawals, caused the law to move to the forefront. States began asserting 
claims based on this provision for existing highways or those proposed to be built on federal 
lands. Furthermore, states, counties, and individuals appear to find this law to be prospectively 
useful in blocking wilderness designations and for gaining free access across federal lands. 

The legislative history is silent as to the meaning of Section 8 of the 1866 Act. There were no 
regulations or specific guidance for its application until 1988. On October 7, 1988, Secretary of 
the Interior Hodel issued Secretarial Guidance as "Departmental Policy on Section 8 of the Act 
of July 26, 1866, Revised Statute 2477 (Repealed), Grant of Right-of-Way for Public Highways 
(RS 2477)" (Exhibit 2). The Bureau was tasked with processing RS 2477 claims and 
determining their validity. 

In 1992, Congress, after hearing from constituents and agencies about the problems of 
determining RS 2477 claims, ordered the Bureau to research the issues, canvas the public and 
other federal agencies, and publish proposed regulations to create a process by which these 
claims could be identified and evaluated. The Bureau was to establish standards against which 
the claims were to be decided. The Bureau's report, released on June 1, 1993, created such 
controversy that no regulations have been finalized to date. 

Secretary Hodel's policy was revoked by Secretary Babbitt's January 22, 1997, memorandum 
(Exhibit 3), which established a revised policy for carrying out any determinations the 
Department might be called upon to make regarding RS 2477. The Secretary also reaffirmed his 
previous instructions to the Bureau to defer processing of RS 2477 assertions except in cases 
where there is a demonstrated, compelling, and immediate need to make such determinations. 

Secretary of Interior Babbitt's RS 2477 Memorandum: 

Secretary Babbitt's January 1997, memorandum provides the following six provisions: 

1. Claims. The entity requesting the Department to make a determination as to whether 
an RS 2477 right-of-way exists must file written information to be considered and must 
provide information on why there is a compelling and immediate need for such a 
determination. 

2 



2. Withdrawals and Reservations. The agency involved (in this case, the Service) will 
consult the public land records of the Bureau of Land Management to determine the 
status of land over which the claimed right-of-way passes. If such lands were withdrawn, 
reserved, or otherwise unavailable at the time that the highway was allegedly constructed 
and remained unavailable through October 21, 1976, the Service will recommend the 
Secretary deny the claim. 

3. Construction. The Service will examine all available documents and maps and 
perform an on-site examination to determine whether construction occurred prior to the 
repeal of RS 2477 on October 21, 1976. 

4. Highway. The Service will evaluate whether the alleged right-of-way constitutes a 
highway, that is, a thoroughfare used prior to October 21, 1976, by the public for passage 
of vehicles carrying people or goods from place to place. 

5. Role of State Law. The Service will apply state law in effect on October 21, 1976, to 
the extent it is consistent with federal law. 

6. Secretary's Determination. The Service will make recommendations on the above 
issues and the Secretary will approve or disapprove those recommendations. 

This new policy is significantly different from prior policy. An important point is that the 
affected agency, not the Bureau of Land Management, makes the recommendation for the 
Secretary's approval. 

Fish and Wildlife Service, Region 1 Realty Actions and Findings: 

Land Grants, Transfers, Withdrawals and Reservations 

The RS 2477 enactment date of July 26, 1866, and the various land grants, transfers, 
withdrawals and reservations through 1935, create a window during which an RS 2477 right 
could be claimed. The map, Exhibit 4, shows the respective dates when the federal lands along 
the route became unavailable for an RS 2477 claim because of a land grant, transfer, withdrawal, 
or reservation. (The date inside the land status box on the map is when the land left federal 
ownership or was withdrawn for Refuge purposes.) 

We found the following: 

1) Land grants were made to the State of Oregon (State Grants) that the present trailing 
route crosses. The earliest State Grant, near the north end of the route, is dated 1859. 
The lands in this grant would never have been available for an RS 2477 claim since the 
land grant predates passage of RS 2477 (1866). This land grant is the earliest gap in the 
trailing route. The gap bisects the trail making it unusable as a continuous route. Other 

3 



State Grants occurred in the 1880's and early 1890's; 

2) Homestead Patents were granted in the 1880's and 1890's. Homestead Patents 
transferred lands out of federal ownership; 

3) Malheur National Wildlife Refuge was first set-aside or reserved in the area of the 
trail on July 16, 1935, by Executive Order 7106, "Establishing The Malheur Migratory 
Bird Refuge, Oregon." 

Maps, Plats, and Written Documents 

We researched the land status underlying the trailing route by studying the following maps and 
plats: Bureau of Land Management Master Title Plats, Historical Indexes, and Government 
Land Office (GLO) plats, including an 1877 plat; a U.S. Geological Survey quadrangle map of 
the area; a Fish and Wildlife Service Land Status Map; and the "Map of French-Glenn Live 
Stock Co. Property, Harney Co., Oregon dated November 27, 1908. We also looked at the 
Executive Orders file, which contains the history of federal land reservations, withdrawals, and 
transfers concerning the refuge. We looked for unreserved public land on which a public 
highway existed or may have existed between 1866 and 1976. 

We found the following. The 1877 plat shows a "wagon road" traversing the plat from NE to 
SW. This road corresponds in part to the trailing route the Ranch is using. The GLO survey 
was conducted in late 1877. It is likely that the road was in existence before the survey, 
although we do not know when. The 1908 "French-Glenn Map" shows a "wagon road" that 
corresponds in part to the route the Ranch is using. 

We recommend reviewing the survey notes and records to determine whether there is any 
evidence as to when the wagon road was built. 

Construction of Highways 

We did not find evidence of construction of a public highway for passage of vehicles carrying 
people or goods. Few portions of the trailing route qualify as constructed road; and one of those 
places, a crossing over Bridge Creek, was constructed in the early 1990's. 

We recommend looking at the Patents to determine whether there were any right-of-way 
reservation(s) in them. The Survey Branch suggested we review County and Road 
Commissioner's Journals, and reports from Road Supervisors, the County Road Master, and the 
County Surveyor. We recommend investigating records from Harney County and its 
predecessor to determine whether there were any petitions to open a road corresponding to the 
trailing route, and whether any monies were spent on construction and/or maintenance for such a 
road. 

4 



Analysis: 

The trailing route was actually broken as a continuous route in 1859 when the first State Grant 
of public lands occurred along the route. Assuming for argument's sake that the 1859 grant did 
not break the route, there were unreserved federal public lands along the trailing route between 
1866 and 1884. 

We found no evidence of construction between 1866 and 1976, although we found mention of a 
"wagon road." 

A key question may be whether the County or State ever acknowledged prior to 1976 the entire 
route as a public highway. Another question is whether if there were a public highway, was it 
on the "wagon road" or the current trailing route. If the former, could there be a public highway 
on the trailing route since it deviates from the "wagon road." 

Conclusion and Recommendations 

In conclusion, at this time we have not found evidence supporting an RS 2477 claim. If even a 
small portion of the route was not a public highway, then in our view the claim would not be 
valid over the entire route. 

However, as noted above, we recommend conducting additional research due to some 
uncertainties regarding this matter. First, we recommend that your office ask the Bureau of 
Land Management to provide some basic information from their files, particularly: dates of 
patents; any recognition of travel routes; any evidence of right(s)-of-way; and historical maps, 
photos or documents of travel routes in the trailing area. We recommend that we then review 
those documents as well as possibly County records. After the above research is complete, we 
may also need to research the certain issues such as the meaning of "construction of highways". 

Thank you for your assistance in this mater. If you have further questions, please call Bob Hiller 
at 503-231-6201. 

5 
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Lotus cc:Mail For: Forrest Cameron 

Author: BARBARA SCOTT-BRIER at -DOI/SOL PN 
Date: 	7/30/97 9:58 AM 
Priority: Normal 
Subject: Re[5]: hammond 

Message Contents 

Barbara/Bob/Scott, 

I've been out until today. I read the "final" letter as Barbara 
prepared it and have no concerns. Bob, thanks for the timely final 
review and not waiting for me to get back. 

Please send me a file copy of the signed letter. Thanks. 

In our local newspaper last week, I saw that The Hammonds participated 
in a national Fly-In to Washington D.C. to bring issues to 
Congressional members. Two issues highlighted in the article were 1) 
the evil ESA and 2) RS 2477 which the delegation met with Stevens (AK) 
about. Wonder why they did that. 

Vail have a good day now. Hear? 

Forrest 
Thanks, Forrest. Would you send me a copy of the news article? thx - 

BSB 

	  Reply Separator 
Subject: Re[3] : hammond 
Author: Robert Hiller at 1PO-RLTY 
Date: 	7/25/97 2:22 PM 

Barbara: 

I had the memo finalized. Only added heading info., "In Reply Refer 
To;" and a file designation. I expect you'll have the memo early next 
week. The memo will have letter size maps with it, I'll bring over 
the large map sheets once the memo goes out. Later. 

	  Reply Separator 
Subject: Re[2]: hammond 
Author: BARBARA SCOTT-BRIER at -DOI/SOL PN 
Date: 	7/24/97 4:33 PM 

Bob and Forrest, here's the final draft, I hope. There were 
a few internal inconsistencies (with this many authors 
and revisions what a surprise!) Please review and then 
• 11 

Bob, please print and sign -- unless you or Forrest have 
additional changes -- in which case please send them out for 
final review. Thanks to everyone for your persistence with 
this As you should've already seen, I sent the memo to BLM 
a while ago. 

Thanks, and have a good day, Barbara 
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Certif e True Copy 
STATE OF OREGON 	417/ 

WATER RESOURCES DEPARTMENT 
WATER RIGHTS DIVISION 

Before the Director of the Water Resources Department 

in The Matter Of 
Application No. R-69366 

	
PROTEST OF 	 ;7:7— 

Submitted by U.S. BUREAU OF ) 
	

PROPOSED FINAL ORDER 
LAND MANAGEMENT 

HAMMOND RANCHES, INC., pursuant to ORS 537.153(6) protests the Proposed Final 
Order in the above entitled matter and alleges as follows: 

Name address and telephone number of the protestant:  

HAMMOND RANCHES, INC. 
HC 72, Box 26 
Diamond, OR 97722 

The protestant's interest in the procosed final order:  

Protestant claims to be the proper party to whom the proposed permit 
should be issued. On September 22, 1989, the Bureau of Land Management (BLM), 
the original applicant in this matter, conveyed to Protestant certain land near the Bird 
Waterhole, which is the subject of this application, "with all the rights, privileges, 
immunities, and appurtenances, of whatsoever nature, thereunto belonging". Access to 
and use of the Bird Waterhole was thereby conveyed to Protestant. On about 
December 12, 1994, the Water Resources Department was advised of the transfer of 
this application to Protestant. 

3. 	Description of how action proposed in the proposed final order would 
impair or be detrimental to protestant's interest:  

By granting the proposed permit to the U.S. Fish and Wildlife Service, the 
Protestant may be denied by the permit holder all access and rights to the waters of the 
Bird Waterhole for livestock watering purposes, one of the proposed permitted uses. 
This will significantly adversely affect Protestant's livestock operations on Protestant's 
lands adjacent to the land on which the Bird Waterhole sits. Protestant's lands are the 
lands which the original applicant BLM intended to benefit from the livestock water 
permit. 

Gary
Line

Gary
Line



4. Description of how the proposed final order is in error or deficient and 
how to correct the error or deficiency:  

The proposed final order is in error in naming the U.S. Fish and Wildlife 
Service as the permittee. The error may be corrected by naming Protestantnd the 
permittee. 	 03 

5. Legal authority supporting Protest, if any:  

A copy of the Summary Judgment issued by Judge Yraguen of the Circuit 
Court of the State of Oregon for Harney County is attached. 

Notice of the proposed final order was published in the Department's 
Public Notice bulletin of June 10, 1997 advising that protests must be filed by July 25, 
1997. 

DATED: 	July 24, 1997. 

Respectfully submitted, 

LOMBARD, KNUDSEN & HOLTEY 

BY: 	4iw 
BEN LOMBARD, JR., OSB #6 5 
of Attorneys for Protestant 



CERTIFICATE OF MAILING 

I hereby certify that I served the foregoing: 

PROTEST OF PROPOSED FINAL ORDER 

on: US FISH AND WILDLIFE SERVICE 
911 NE 11TH AVE 
PORTLAND OR 97232-4181 

on July 24, 1997, by mailing to said party a correct copy thereof, certified by me as 
such, contained in a sealed envelope, with postage paid, addressed to said party at 
their regular office address, as noted above, and deposited in the post office at 
Ashland, Oregon, on said day. 

BEN LOMBARD, JR., OSB #65069 
Attorney for Protestant 

CERTIFICATE OF MAILING 
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U.S. FISH AND WILDLIFE SERVICE 
Malheur National Wildlife Refuge 

HC 72, Box 245 
Princeton, Oregon 97721 

(541) 493-2612 
Fax Number (5411493-2405 
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Phone Number: 

FROM: 

SUBJECT: 

Number of Pages (including Transmittal Sheet):  c3-)  
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Hammonds fly in 
for freedom meet 
BY JASON ECK 
THE TIMES-HERALD 

Susan and Dwight Ham-
mond of Diamond met with 
U.S. Congressmen for the sev-
enth annual Alliance for 
America Fly-in for Freedom 
June 7-11. 

The Hammonds joined 60 
other Oregonians who spent 
four:, days .in _Washington. D.C. 
to visit with legislators, their 
aides, and mutual. natural 
resource users throughout the 
U.S. 

Between 300-400 property 
rights advocates, timber work-
ers, ranchers, farmers, fisher-
man, recreationists, and other 
grassroots activists participat-
ed in the conference. 

The following are some high-
lights of the Hammonds trip: 

• Things that prevent natur-
al resource users form doing 
business and the lack of logging 
in the West and the devastation 
it has brought to local commu-
nities was a top priority for- the 
Oregon group. 

The group made their con:  

cerns known that a change to 
the Endangered Species Act is 
a necessary first step. 

"It was encouraging to hear 
that not everyone was thinking 
that the ESA was working and 
that a majority of American's . 
wanted changes," Susan 
Hammond said. , 

The Hammonds came away 1. 
encouraged something would. 
be  done, soon to change the ESA 
to help the problems. 

• Another issue the Oregon 
'group had ' concerns about 
regarded public rights-of-way 
to and across federal land. 

Senator Ted Stevens of 
Alaska recently introduced an 

. amendment incorporated into 
the 'Emergency Supplemental 
Appropriations Act regarding 
an 1866 statute that grants 
rights-of-way to and across fed-
eral land. Such rights-of-way 
were granted to state or local 
governments who hold them for 
the public at large. 

Continued on Page 13 
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Hammonds: Fly in 
Continued from Page 3 
The amendment was vetoed 

by President Clinton. 
The group of natural 

resource users in Washington 
D.C. for the Fly-in were con-
cerned for the access of all 
users, including recreationists, 
and others, Hammond said. 

Secretary of the Interior 
Bruce Babbitt has attempted to 
remove the right of access set 
aside within the Federal Land 
Management Act 1976, which 
governs all Federal lands. 

"This situation is significant 
and greatly affects the people of 
Harney County," Hammond 
said. "Such rights are vital to 
the infrastructure of many 
Western states and counties." 

• The continuing trend to-
ward individual agencies devel-
oping their own law enforce-
ment departments not in coop-
eration with the local sheriffs 
department was another hot 
topic. The concern the Ham-
monds and others have is that 
participants are not answer-
able to the people, Hammond  

said. 
• The Oregon group listened 

to Indian people distressed and 
concerned about what they 
believe to be "America's 
Disastrous Indian Policies", 
what they claim is America's 
model of destruction of the 
tribes and their heritage. 

The sovereign states and sov-
ereign tribes and their relationship 
to the U.S. Constitution was con-
sidered very threatening to 
mixed heritage or non-tribe 
members, Hammond said. The 
Indians asked for an end to 
Federal discrimination on 
reservations. 

The entire group lobbied 
against the American Heritage 
Rivers Initiative and a protest 
march was held. 

"The lack of detail in this 
presidential initiative and its 
potential affect on private prop-
erty and private water rights 
could be 'very detrimental and 
seems to be just another layer 
of federal bureaucracy," Hammond 
said. 
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AUG 1 8 1997 

Memorandum 

2egi, 

AUG 1997 	N, 

Z2G. 

United States Department of the Interior 

BUREAU OF LAND MANAGEMENT 
Oregon State Office 

P.O. Box 2965 
Portland, Orcgon 97208 

IN REPLY REFER. TO 

 

2800 (OR-958.1) 

To: 
	

Barbara Scott-Brier, Attorney 
Office of the Solicitor, Pacific Northwest Region 
Portland, Oregon 

From: 	State Director, Oregon/Washington 

Subject: 	R.S. 2477 Claim 

This is in response to your memorandum dated June 30, 1997, in which you request copies of 
documents and information pertaining to the Blitzen Valley, the Malheur National Wildlife 
Refuge, and the need to move cattle through the Refuge by neighboring ranchers on a "trailing 
route." The requested information is supplied using the same numbers as on your initial request, 
a copy of which is attached. 

• Question 1 - Request for patents, etc.: The documents requested for sections 16, 21, 28, 32 
and 33, T. 31 S., R. 32V2 E., W.M. are attached. In the review of these documents, there are 
no reservations for a specific road right-of-way. The Deed from the State of Oregon to the 
United States, serial number OR-6773, recognizes "existing public roads." 

• Question 2 - Request for GLO survey notes: The field notes of the subdivisional line survey 
completed in December 1877, and the plat, approved January 31, 1878, are attached. The 
Notes and the plat reference a wagon road within sections 16, 21, 28, and 32 and runs in a 
north/southwesterly direction. Reference to the road in the notes and on the plat have been 
highlighted. The wagon road runs in a similar direction as the "trailing route" shown on 
your Exhibit #4. 

• Question 3 - Evidence of a recognized public hiahwav for the State of Oregon: Research of 
our automated and historical records do not show evidence of a request or application filed 
for or by the State of Oregon requesting acknowledgment of a public highway under the 
authority of R.S. 2477 in Harney County. 
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• Question 4 - Evidence of any established legal right-of-wav: The only documented right-of-
way is an easement acquired by the Bureau of Land Management (BLM), Burns District for 
access to Steens Mountain and is located in section 16. This easement is highlighted on the 
attached Master Title Plat. 

• Question 5 - Any maps, photos, or documents of the "trailing route": We have included 
copies of the area made from our "Steens Mtn." 1:100,000-scale topographic map, 1991 
Edition. Based on the map symbols, a "road or street" is notated in the same sections and 
seems to follow the "trailing route." 

We apologize for the delay in responding to your request but hope this provides you with the 
necessary information in order to resolve the potential claim. We must inform you however, that 
the BLM has been instructed by the Secretary of the Interior to defer any processing of R.S. 2477 
assertions until final rules are in effect. Unfortunately, we do not expect the completion of these 
rules in the very near future. 

If we can be of further assistance, please call Pam Chappel at 952-6170. 

Sincerely, 

k_)CL 

,-(CAElaine Y. Zielinski 
State Director 

Attachments (as stated above) 

cc: 
DM, Burns 
OR-933 



ATTACHMENT LIST 

(1) • Original Request, dated June 30, 1997 (3pgs) 

(2) • - State Grant, Act of 2/14/1859 (11 Stat. 383) (2pgs) 
- Deed to the U.S., dated 7/5/1949, Serial No. OR-6773 (2pgs) 
- State Grant No. 8, dated 3/10/1890 (4pgs) 
- State Grant, Patent No. 16, dated 9/13/1890 (8pgs) 
- Indemnity List No. 6, dated 3/26/1891 (28pgs) 
- Patent No. 772, dated 10/4/1890 (lpg) 
- State Grant No. 28, dated 9/10/1892 (3pgs) 
- Patent No. 426, dated 6/4/1890 (lpg) 
- Patent No 7, dated 12/5/1884 (lpg) 
- Patent No. 453, dated 1/11/1889 (lpg) 
- Patent No. 404, dated 1/11/1889 (lpg) 
- Patent No. 1066, dated 4/16/1890 (lpg) 

(3) • - Field Notes of GLO Survey (15pgs) 
- Survey Plat, approved 1/31/1878 (1) 

(4) • Master Title Plat, current to 4/25/1997 

(5) • - Enlarged copy of subject area from 
BLM's "Steens Mm." 1:100,000 scale topographic map, 1991 Edition 

- Steens Mtn. Map (referenced above) 
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and deemed to be, for all purposes affecting the jurisdiction of the United 
States, or of any department of the government thereof, the true line of 
boundary between said Commonwealth of Massachusetts and the State 
of Rhode Island and Providence Plantations. 

APPROVED, February 9, 1859. 

CRAP. X.X.X.111.—:An Act for the Admission of Oregon into the &Von. 	Feb 

Whereas the people of Oregon have framed, ratified, and adopted a con-
stitution of State government which is republican in form, and in con- 
formity with the Constitution of the United States, and have applied 	Pr  
for admission into the Union on an equal footing with the other States : 
Therefore— 
Be it enacted by the Senate and House of Representatives of the United 

States of America in Congress assembled, That Oregon be, and she is Oregon admit- 
hereby, 

 
 received into the Union on an equal footing with the other States ted. 

in all respects whatever, with the following boundaries In order that 
the boundaries of the State may be known and established, it is hereby 
ordained and declared that the State of Oregon shall be bounded as fol- 
lows, to wit : Beginning one marine league at sea due west from the point Boundaries. 
where the forty-second parallel of north latitude intersects the same; thence 
northerly, at the same distance from the line of the coast, lying west and 
opposite the State, including all islands within the jurisdiction of the 
United States, to a point due west and opposite the middle of the north 
ship channel of the Columbia River ; thence easterly, to and up the mid- 
dle channel of said river, and, where it is divided by islands, up the middle 
of the widest channel thereof, to a point near Fort Walla-Walla, where 
the forty-sixth parallel of north latitude crosses said river ; thence east, on 
said parallel, to the middle of the main channel of the Shoshones or Snake 
River ; thence up the middle of the main channel of said river, to the 
mouth of the Owyhee River ; thence due south, to the parallel of latitude 
forty-two degrees north ; thence west, along said parallel, to the place of 
beg-inning, including jurisdiction in civil and criminal cases upon the Co- 
lumbia River and Snake River, concurrently with States and Territories 
of which those rivers form a boundary in common with this State. 

SEC. 2. And be it further enacted, That the said State of Oregon shall Concurrent ja- 
have concurrent jurisdiction on the Columbia and all other rivers and rs  ciociluicziatit'n bia on 
waters bordering on the said State of Oregon so far as the same shall other rivers and 
form a common boundary to said State, and any other State or States water3 forming a 
now or hereafter to be formed or bounded by the same ; and said_ rivers caroymmon.  bound- 

and waters, and all the navigable waters of said State, shall be common Navigable riv- 
Eighways and forever free, as well as to the inhabitants of said State as to em, &c., to be 
all other citizens of the United States, without any tax, duty, impost, or cocarayon high- 

toll therefor. 
SEC. 3. And be it further enacted, That, until the next census and Entitled to one 

apportionment of representatives, the State of Oregon shall be entitled to representative in 
one representative in the Congress of the United States. 	 Congress.  

SEC. 4. And be it further enacted, That the following propositions be, D 
4 =position to 

and the same are hereby, offered to the said people of Oregon for their be submitted to 
free acceptance or rejection, which, if accepted, shallrbe obligatory on the popular vote. 
United States and upon the said State of Oregon, to wit : First, That 
sections numbered sixteen and thirty-six in every township of public lands 
in said State, and where either of said sections, or any part thereof, has 
been sold or otherwise been disposed of, other lands equivalent thereto, School lands. 
and as contiguous as may be, shall be granted to said State for the use of 
schools. Second, That seventy-two sections of land shall be set apart 
and reserved for the use and support Of a State university, to be selected state naiver- 
by the governor of said State, subject to the approval of the Commissioner site  lands- 
of the General Land-Office, and to be appropriated and applied in such 
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manner as the legislature of said State may prescribe for the purpose 
aforesaid, but for no other purpose. Third. That ten entire sections of 
land, to be selected by the governor of said State, in legal subdivisions, 
shall be-granted to said State for the purpose of completing the public 
buildings, or for the erection of others at the seat of government, under 
the direction of the legislature thereof. 	Fourth. That all salt springs 
within said State, not exceeding twelve in numi2er, with six sections of 
land adjoining, or as contiguous an may be to each, shall be granted to 
said State for its use, the same to be selected by the governor thereof 
within one year after the admission of said State, and when so selected, to 
be used or disposed of on. such terms, conditions, and regulations as the 
legislature shall direct : _Provided, That no snit spring or land, the right 
whereof is now vested in any individual or individuals, or which may be 
hereafter confirmed or adjudged to any individual or individuals, shall by 
this article be granted to said State. Fifth. That five per centum of the 
net proceeds of sales of all public lands lying within said State which shall 
be sold by Congress after the admission of said State into the Union, after 
deducting all the expenses incident to the same, shall be paid to said 
State, for the purpose of making public roads and internal improvements, 
as the legislature shall direct : Provided, That the foregoing propositions, 
hereinbefore offered, are on the condition that the people of Oregon shall 
provide by an ordinance, irrevocable without the consent of the United 
States, that said State shall never interfere with the primary disposal of 
the soil within the same by the United States, or with any regulations 
Congress may find necessary for securing the title in said soil to bona fide 
purchasers thereof; and that in no case shall non-resident proprietors be 
taxed higher than residents. Sixth. And that the said State shall never 
tax the lands or the property of the United States in said State : Pro-
vided, however, That in case any of the lands herein granted to the State 
of Oregon have heretofore been confirmed to the Territory of Oregon for 
the purposes specified in this act, the amount so confirmed shall be 
deducted from the quantity specified in this act. 

SEC. 5. And be it further enacted, That, until Congress shell otherwise 
direct, the residue of the Territory of Oregon shall be, and is hereby, 
incorporated into, and made a part of the Territory of Washington. 

APPROVED, February 14, 1859. 

Lands for pub-
lic buildings. 

Salt springs 
and contiguous 
lands. 

Proviso. 

Percentage on 
land sales. 

Proviso. Con-
ditions ?ri which 
propositions are 
offered. 

United States 
property to be 
tree frum taxa-
tion. 

Proviso. 

Residue to be-
long to the Terri-
tory of Washing-
ton. 

CHAR =V.—An Act for the Relief of the Mobile and Ohio Railroad Company. 

Be it enacted by the Senate and House of _Representatives of the United 
States of America in Congress assembled, That whereas the State of 
Mississippi, by its act approved on the twenty-eighth of January, eighteen 
hundred and fifty-two, and the State of Alahama, by its act approved on 
the first of December, eighteen hundred and fifty-ape, did transfer to the 
Mobile and Ohio Railroad Company the lands which were granted to said 
States under the provisions of the act of Congress approved the twentieth 
September, eighteen hundred and fifty, to aid in the construction of a rail-
road from Mobile to the mouth of the Ohio River, the said transfers of 
said lands so made by said States, respectively, to said company, are 
hereby recognized, ratified, and confirmed, and the title to all bona fide 
purchasers of said company are, also hereby confirmed ; and that the time 
litnited by said original act of Congress for the completion of said railroad 
is hereby extended, and the said company is allowed further time till the 
twentieth of September, in the year eighteen hundred and sixty-five, to 
complete the same, anything in said act to the contrary notwithstanding: 
Provided, nevertheless, That the said Mobile and Ohio Railroad Company 
be subjected to, and shall comply with all the conditions, restrictions, and 
limitations contained in the act of Congress above .referred to, approved 
the twentieth September, eighteen hundred and tifty; And provided, Thal 
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STA:2 Cr' OREGON 

In Consideration of an agreement by the United States, signed an behalf 
of the Secretary of the Interior, by the Acting Director of the Fish and 
"elldlife Service on July 2, 1947, to convey to the grantor herein 16.40 acres, 
more or less, situate in Harney County, Oregon, subject to certain reserva-
tions hereinafter stated, as authorized under Sections 302 and 304 of the 
Act of Congress approved June 15, 1935 (49 Stat. 381), the conveyance of 
which to the State is hereby aa:cnowledged, the State of Oregon, acting through 
the State Land Board, by its authorized representatives Eon. Governor Dcuglae 
McKay, Land Commissioner of Oregon, and E. T. Pierce, Clerk of the State Land 
Board of Oregon, hereby does grant, bargain, sell and convey unto the UeiTED 
STATES CF em7PICA,  and its assigns, of Akehiesgton, D. C., the real property 
situated in the County of Harney, State of Oregon, described as follawet 

Township Twent, -six (26) South, Range Twenty-eight  (28) 2aet, 
Willamette Mericians In section sixteen (16), North half (Ni), 
Nor esquarter Southwest quarter (N-WiTNi), South half Southwest 
quarter (StSli), Northeast quarter Southeast quarter (113613*), and South 
half Southeast quarter (SiS2i); and in section thirty-six (36), South-
west quarter Northwest qearter (SWiNWi). 

.Township Twenty-six (26) South, Range Twenty-nine  (29) East, 
Willamette ,  Meridians All of fractional section thirty-six (30).. 

Tcwnship Twenty-seven  (27) South, Range Twenty-nine and one-half  , 
(29) EAfEt, Willamette meridian: Ic section thirty-six (jo), Southeast 
que 1 ---------7Latcl "rt u.s.rterSz,..e,4.)), northeast quarter Southeast quarter 
(rEiszi,), and Southweet quarter Southeast quarter (SWISSi). 

Townshi Twentv-nine (29) South, Ran e Thirty-`tea  (32) East, 
Willametae Me 	an In sect on s een •), past .alt Northeast 
41u/7-rte17177-----.4• 

- Township Thirty (30) South, Range Thirty-one (31). East,  WU.- 
lamette Meridians  In section tnirty-five.(.35)a Southwest quarter 
Northeast quarter (51iN2i.), and Northeast quarter Northwest quarter 
(5-457Fi)• 

Tcwnship Itiatt-erce• (31). South. 	e• Thirty-two and one-half 
(3241).  East, 	&netts Mer g, r .6.,Z. 860 

quarte777.- 567est quarter (S.F4g*)a and East half Southwest quarter 
(ESIT'D• 

212. 

len s can o), Scout east 

Subject, however, to such. rights Of way for ditches, canals-  and 
reservoir-  sites for irrialtion purnosea asmay have been reserved by the 
United States or otherwise, and also subject to existi.hg public roads.. and 
public utility easements. 
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STATE OF OREGON 

In Consideration of an agreement by the United States, signed T..bt behalf 
of the Secretary of the Interior, by the Acting Director of the Fish and 
Wildlife Service on July 2, 1947, to convey to the grantor herein 1640 acres, 
more or less, situate in Harney County, Oregon, subject to certain reserva-
tions hereinafter stated, as authorized under Sections 302 and 304 of the 
Act of Congress approved June 15, 1935 (49 Stat. 381), the conveyance of 
which to the State is hereby al.lnowledged, the State of Oregon, acting through 
the State Land Board, by its authorized representatives Eon. Governor Douglas 
McKay, Land Commissioner of Oregon, and E. T. Pierce, Clerk of the State Land 
Board of Oregon, hereby does grant, bargain, sell and convey unto the UNITED 
STATES OF Am"P.RICA, and its assigns, of Akshington, D. C., the real property 
situated in the County of Barney, State of Oregon, described as follower 

Township Twent, -six (26) South, Range Tw11 	7-eight (28) East, 
Willamette Meridians In section sixteen (16), North halt (NI), 
Northwest quarter Southwest quarter (NWiSAti), South half Southwest 
quarter (S1SW,i), Northeam-t, quarter Eoutheast quarter (NEI'S-Z.1), and South 
half Southeast quarter (StS 3*)/ and in section thirty..six (36), South-
west quarter Northwest quarter (SWini). 

-Township Twenty-six (26) South, Range Twenty-nine (29) East, 
Willamel;teo Mcua-aiant All of fractional section thirty-six (36). 

'Township Twenty-seven (27) South, Range Twenty-nine and one-half 
(29i) Bast, Willamette meridians In section thirty-six (j67-, Southeast 
qua er •or •east q 	er 	 5)Vortheast quarter Southeast quarter 
(rsisE17), and Southwest quarter Southeast quarter (snisat). 

-Township rwent7-ntne (29) South, Range Thirty-' 7uNo (32) East, 
Willammtve meridians In section sixteen (16), East-half Northeast 
quarter ~L4 

- Township Thirty (30) South, Range Thirty-one (31), East, 1111- 
lamette Marialant In seiiion thirty-five -(5;j4 Southwest quarter 
Northeast cinariar (SWi=i), and Northeast quarter Northwest quarter 
(gii0f1). 

Township 	 (31) South,: 	.e Thirty-two and one-half 
(32)  East, 	one a Mgr g; 	sac on-s 1,.cen o), Sou •east 
quarter rorthwest quarter CSEV7ii), and East half Southwest quarter 
(EtSWi). 

SUbject4 hOwevdr, to-SUOA1,rihts Of,way for ditches, canals and 
reservoir sites for irrigation purposes asisay have been reserved by the 
United States or otherwise,. and also subject to exitting public roads and 
public- utility easements, 
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All uranium, thorium, and all other materials detennimekpure*it-
to section 5 (b) (1) of the Atomic Energy Act of 1946 (60 Stat. 761) tp: be 
peculiarly essential to the production of fissionable material, contained, 
in whatever concentration, in deposits in the lands covered by this in-
strument are hereby reserved for tho use of the State of Oregon, together 
with the right of the State of Oregon through its authorized agents or 
representatives at any time to enter upon the land and prospect for, mine, 
and remove the same, making just compensation for any damage or injury 
occasioned thereby. 

TO HAVE AND TO HOLD the same unto the United States of America 
and its assigns forever, with all appurtenances thereunto belonging. 

WITNESS the seal of the State Land Board, affixed this 

27th day:of 	January 	, 1949. 

sum LA YD 

By 	(Sgd) Douglas Moray 

"--.Governor 
State of Oregon 
SEAL 	 Attests 
Land Department 

(Sgd) E. T. Pierce 

Boar 

STATE OF OREGON, 	)ss.  
County of Harney, ) 

	

certify *.hat the ilithim inatrus 	It writing 
was received: for record. on the 	15 	say of 
April 	A.D. 1949:at-2s20- Qtclock P.M. and 
recorded-  in Book 50&E75FP479'of Nad Record 
of said CoUnty. 

:.-71'M..41.-:ck4aor..L, Clerk 
By CUrtis: Smith, Deputy 

Indexed 
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Campground; picnic area; U. S. location monument 	_._ 
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United States Department of the Interior 

OFFICE OF THE SOLICITOR 
Pacific Northwest Region 

500 N. E. Multnomah Street, Suite 607 
Portland, Oregon 97232 

September 9, 1997 

Robert Thomson 
Assistant U.S. Attorney 
Office of the U.S. Attorney 
U.S. Department of Justice 
Room 227 
310 W. 6th Street 
Medford, OR 97507 

Re: Malheur National Wildlife Refuge Trailing Routes 

Dear Mr. Thomson: 

Enclosed are copies of recent correspondence and documents 
regarding the trailing route on the Malheur National Wildlife 
Refuge, specifically: 6/30/97 memorandum to State Director, Bureau 
of Land Management, from Barbara Scott-Brier; 7/30/97 memorandum to 
BarbaraScott-Brier from the Fish and Wildlife Service; and 8/18/97 
memorandum to Barbara Scott-Brier from the Bureau of Land 
Management. 

Please call me at (503) 2139 if you have any questions or wish to 
discuss these matters. 

Sincerely, 

• 
Barbara Scott-Brier 
Attorney 
Pacific Northwest Region 

cc: (w/o enclosure) 
--Vorrest Cameron, Malheur National Wildlife Refuge 

bstAfwg\thomson 
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HAMMOND RANCHES, INC. 
HC 72, BOX 26 
DIAMOND, OREGON 97722 

February 25, 1998 

Oregon State Police 
Hwy. 20 W. 
Hines, Oregon 97738 

Attention: Sargent Duane Larson 

Re: Private/Public property; hunting violations law enforcement. 
Personal conversation between Sgt. Larson and Steven Hammond 2/24/98. 

I enjoyed visiting with you concerning the above mentioned problems and I am glad 
you seem as concerned as myself in maintaining a working relationship between 
private landowners and the Oregon State Police. I am also glad that you extended the 
invitation to take responsibility for the serving of a citation bearing my signature as to 
the witness of a violation. If in the future, you would prefer dealing with violations in a 
different manner, I would appreciate communication to that effect. At this time, this 
seems to be the only effective means of documenting incidents in rural communities. 

Concerning the acts of violations, that were concluded on January 17, 1998, we 
appreciate your officer, Rod Spannaus' promptness of response. However, it seems 
some misunderstanding between myself and Mr. Spannaus has developed since our 
initial conversation over this issue. It was our understanding that it didn't matter 
where these individuals were hunting, but if they weren't welcome on our private land, 
they were in violation of Oregon State Law by hunting on the refuge in this area. 
There was a lengthy discussion as to the process of dealing with these violations. It 
was our understanding that Mr. Spannaus would investigate and cite the individuals 
involved. Several weeks passed before I felt the investigation started. Mr. Spannaus 
said that he hadn't been able to contact all of the parties involved but that he had 
contacted the United States Fish and Wildlife Service and that they wished to not 
pursue any violations concerning this incident. At this time, Mr. Spannaus said that he 
was not going to issue any further citations. This was not acceptable to us in light of 
the citations already issued on our behalf. I believe Mr. Spannaus was premature in 
making these Opcj.sions because he expressed that he still had not spoken with the 
parties involV8Wtb ffs§isisS a fqpling for the blatancy in these violations. I asked if this 
was the only time that Mr. Spannaus had been asked to not issue a citation 
concerning the refuge. He said it was. He stated that he shared the same feelings as 
Malheur National Refuge Manager, Forrest Cameron, in that a fence needed to be 
constructed merely to denote an ownership boundary. 

Since the initial commitment to not issue citations, there has been lengthy evidence 
surface. I contacted Malheur National Wildlife Refuge Assistant Manager, Dave 



Sambro and he stated that some of the individuals involved had contacted him at 
home concerning the "hunting" area Later, that evening, the person had come to his 
home with a map, clearly depicting the refuge boundary. Not being familiar with the 
area, Mr. Sambro told me he told this person that he didn't know if the boundary was 
designated on the ground accurately, but that this area was not a public hunting area 
on the refuge. 

in addition to the above information, I have acquired a copy of the refuge regulations 
that document the regulations for the area, and they further support my concerns with 
Mr. Spannaus' decision not to issue citations. The latest U.S. Bureau of Land 
Management map "THE BURNS DISTRICT SOUTH HALF" also clearly depicts the 
area quite vividly as to land ownership. In acquiring the map, there are numerous 
brochures that identify proper stewardship and ethics that are customary in the public 
use of private and public land. These are also supportive of my opinion. 

Other conversations that I have had concerning this incident have been with: U.S. 
District Attorney, Robert Thompson; Harney County District Attorney, Tim COLLAHAN; 
Harney County Circuit Court Judge, Maryanne Robinson; Oregon State Police Area 
Manager, Kim Raney; USFWS employees, Randy Bilibasy and Dave Sambro; 
Harney County Sheriff, Greg Peterson, and Captain Lindsey Ball, Director, OSP Fish 
and Game Division. 

I have stated to Mr. Spannaus and the above mentioned individuals, my opinion that 
Mr. Spannaus has made the wrong decision in not issuing citations concerning these 
incidents. Also, future discussion may be redundant unless Mr. Spannaus brings 
forth new evidence to support his decision, or he has reason to reconsider. 

In the future, if Mr. Spannaus wanted to contact me, I would look forward to seeking to 
reestablish a working relationship between himself and our ranching operation. It 
has been and remains of utmost concern that this incident is not fully documented. 

Thank you, again, for your attention to this matter. 

Sincerely, 

a Le/PL) 	/116/11-61)  4 
Steven Hammond 
HAmmond Ranches, Inc. 



HAMMOND RANCHES, INC. 
HC 72, BOX 26 

DIAMOND, OREGON 97722 

Mr. Dick Munoz, ARW, ID/OrANa. 
U.S. Fish and Wildlife Service 
911 NE 11th Avenue 
Portland, Oregon 97232 

May 5, 1998 
RECEIVED 

MAY 12 1998  
Malhuer NWR 
Princeton, OR 

Malheur National Wildlife Refuge - hunting regulations/violations 

Dear Mr. Munoz: 

This letter is to draw conclusion to the documentation of violations occurring on 
January 17, 1998 on Malheur National Wildlife Refuge and adjoining private property. 

At the request of Hammond Ranches, Inc., two of the violators involved were cited and 
appeared before circuit court Judge Maryanne Robertson in Burns, Oregon, March 9, 1998, 
for "trespass on enclosed lands of another". 

Within the testimony that lead up to dismissal of these citations was the following: 
Gene Luttman and John Davis had thoroughly researched area maps; talked to refuge 
personnel, Randy Bilbeisi and Dave Sambrough, assistant manager; and, had previously 
been notified by myself as to the regulations of hunting in this area and our private property. 
Randy Bilbeisi, refuge employee, had observed, spoken with and provided transportation to 
these individuals and associates in the possession of Fire Arms and illegally taken game. 
Gene Luttman stated that he had telephoned Dave Sambrough; and, later that evening 
went to his residence to verify refuge boundaries and hunting regulations. I testified that I 
had previously contacted these hunters and made them aware of regulations, as I 
understood them, and, had advised them that for further information, they should contact a 
refuge employee. 

Additional conversations with myself included: Mr. Bilbeisi told me he had contacted 
refuge manager Forest Cameron concerning this issue. It is unclear to me what decision was 
arrived at concerning that conversation. Following the original confrontation, I was the next 
person to observe hunting on private land and USFWS property. I had been contacted by 
Phil Turrel, via phone, that he and other parties intended to hunt this area the following 
morning. The following morning I observed Mr. Turrell, John Davis and Gene Luttman 
hunting on refuge property. John Davis and Gene Luttman were also hunting on private 
property. I approached them, made them aware that they were on private property and that I 
had previously told them that they were on private property and made comment that I was 
notifying the Oregon State Police concerning this issue. They removed themselves from 
private property and continued hunting on USFWS property. 

When Oregon State Police officer Rod Spannaus arrived, the next day, I voiced my 
concerns of at least 9 individuals that had been hunting on the refuge in a closed hunting 
area. He wholeheartedly shared my concerns and stated at that time, that there needed to 
be citations issued for hunting on the refuge. 

In the weeks to follow, several conversations took place between myself and U.S. 



Attorney, Robert Thompson, Dave Sambrough, Randy Bilbeisi and the Oregon State Police. 
Mr. Sambrough seemed familiar with the circumstances that led to my concerns and stated 
to me that Mr. Luttman had telephoned him and later that evening came to his residence to 
verify refuge regulations. Mr. Sambro stated that he had informed Mr. Luttman that this area 
was not a public hunting area. I asked him why the refuge was not pursuing these 
individuals. I still remain confused as to Mr. Sambrough's reasoning. My conversation with 
Mr. Thompson was informational. He stated to me that he would, and did contact Forest 
Cameron and that Mr. Cameron would hopefully be contacting me to resolve this issue. Mr. 
Cameron has never contacted me. 

OSP officer, Rod Spannaus attempted to pursue citations in this case through the 
USFWS via refuge manager, Forrest Cameron; and, Mr. Spannaus said he was told by Mr. 
Cameron that he didn't want the individuals in this case to be pursued for hunting on the 
refuge in a closed area. I asked Mr. Spannaus if, in any of his years as an Oregon State 
Policeman dealing with the USFWS; had he ever been asked not to pursue an individual for 
a crime that occurred on public property. He stated he had not. 

I have researched all available public documentation and regulations concerning this 
area, and have found no discrepancies in the refuge or State regulations. The area is 
clearly identified and depicted as a "no hunting" area. Access and firearms at this time of 
year are also restricted. It also seems clear to me that, if these same individuals would have 
been observed in this situation; and, stated they were accessing private property through the 
refuge, they would have been cited by refuge personnel. The published regulations and 
law enforcement actions of the USFWS personnel are not consistent. 

In past experiences that we have had in dealing with the USFWS, under the 
management of Forest Cameron, it may be redundant to request documentation of this 
incident from refuge personnel. It seems ironic that through the OSP documentation that I 
have pursued, an investigation into Rod Spannaus's ability to perform his duties has 
occurred. Though I feel Mr. Spannaus neglected his duties as a public officer, I can 
understand the politicizing of his efforts to perform his duty and have sympathy with the 
OSP's situation. 

Through contact with US District Attorney, Harney County District Attorney, Harney 
County Sheriff and Oregon State Police; it has become evident to me that there is no memo 
of agreement or supporting documentation that designates law enforcement or jurisdiction 
by any local law enforcement on behalf of Oregon state fish & wildlife, on public property, 
managed by the USFWS. 

For clarification; enclosed is a copy of the letter that I originally wrote to OSP. 
Thank you. 

Sincerely, 
/ /j/(4,a-Pc 
Steven Hammond 
Hammond Ranches, inc. 

CC: U.S. Atty. Robert Thompson 
Captain Lindsay Ball 
Sargent Duane Larson 
Forrest Cameron 
Sheriff Gre Peterson 
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Author: David Stanbrough at 1po-main 
Date: 	5/12/98 10:39 AM 
Priority: Normal 
TO: Dick Munoz at 1PO-R01 
Subject: Hammond Letter 

Message Contents 

Dick, 
We have received a copy of a letter Steve Hammond has sent to you. I 
will prepare a draft response for for your review and signature. In 
the meantime if you want clarification on the issue please give me a 
call. 

Dave 
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Mr. Steve Hammond 
Hammond Ranches, Inc. 
HC 72, Box 26 
Diamond, Oregon 97722 

Fear Fax 

T _RIYU-- 5-  • 
Dept./Agency 

From 

"T'AM  
Phone OF 

4 MALHEUR NWR 	4U1)1•'002 
' Irrt c 	Date 

Dear Mr. Hammond: 

Thank you for your letter dated May 5, 1998, advising me of the reported trespass and hunting 
incidents that occurred on your property in January 1998 near your boundary with Malheur 
National Wildlife Refuge. I have consulted with managers Forrest Cameron and Dave 
Stanbrough for information to address your concerns. 

The Oregon State authorities have "concurrent" jurisdiction for enforcement of State laws on 
Malheur National Wildlife Refuge. The type of jurisdictional status, "proprietary," "concurrent," 
or "exclusive (Federal)," is usually determined by the type of refuge land acquisition, easement, 
overlay, fee purchase, or withdrawal and when the acquisition occurred, before or after 
Statehood. The majority of National Wildlife Refuges are concurrent jurisdictions. 

In the case you present in your letter, Oregon State has the authority to determine the evidence, 
probable cause and merits of the case, and to make the decision whether to pursue prosecution 
under State law in State court. Refuge officials do not have the authority to request the State not 
pursue its enforcement responsibilities and 1 have been assured that this has not happened in the 
case you present. For violations of Federal regulations, Refuge law enforcement has the 
responsibility for case management and decision-making authority whether to pursue prosecution 
in Federal court. In this case, Refuge law enforcement authorities were not satisfied that all the 
legal aspects were present or the case elements strong enough to successfully prosecute it in 
Federal court. This decision appears to be supported by the ultimate dismissal of State charges 
you reference in your letter. 

It appears to me that the trespass problems on the Refuge and your private property stem from an 
undeliniated boundary between the properties. This is complicated by the existence of an old 
Refuge fence with boundary postings that are inset from the actual legal property boundaries. 
This situation exists at several locations on Malheur NWR and the Refuge staff is working 
towards correcting all of these boundary discrepancies. In view of your concerns, I have asked 
the Refuge to give the highest priority considerations for boundary fencing and posting to the 
Krumbo area. 

OPTIONAL FORM 99 (7-90) 
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Thank you for contacting me on this issue. If you have further questions on Refuge law 
enforcement, please contact Refuge Officer Pete Revak or Deputy Manager Dave Stanbrough 
If you wish to discuss boundary discrepancies, Refuge Manager Forrest Cameron or Deputy 
Manager Stanbrough can be reached at 541-493-2612. 

Sincerely, 

Dick Munoz 
Assistant Refuge Supervisor 



 

United States Department of the Interior 

BUREAU OF LAND MANAGEMENT 
Burns District Office 

HC 74-12533 Hwy 20 West 
Hines, Oregon 97738 
or020mb@or.blm.gov  

IN REPLY REFER TO 

4100(026) 

JUL - 6 1999 

Dwight Hammond 
Hammond Ranches, Inc. 
HC 72, Box 26 
Diamond, Oregon 97722 

Dear Mr. Hammond: 

This letter is in response to your request on June 9, 1999, regarding trailing livestock across the 
Bridge Creek Canyon exclosure area. 

During a field tour with Dave Ward, Rangeland Management Specialist, you requested to trail 
cattle across Bridge Creek from the Hammond Allotment to the Mud Creek Allotment in the 
vicinity of T. 31 S., R. 321/2 E., Sec. 26, SE 1/4, W.M. This site is located in the Bridge Creek 
Wilderness Study Area (WSA) (OR-2-87). The proposed crossing site is within an area of 
Bridge Creek Canyon that has been fenced off from livestock use. The purpose of the fence is to 
improve riparian habitat conditions for wildlife, including the redband trout, a candidate for 
listing under the Endangered Species Act. 

You proposed to erect a temporary fence of portable panels on the north side of the canyon and 
overnight your herd of 450 cattle, mostly cows with calves. The overnight use you proposed 
would be on an approximately one-half mile stretch of riparian habitat bounded on the creek 
bottom by an impassable rockslide on the downstream end and the existing fence crossing on the 
upstream end. 

The proposed use of this portion of Bridge Creek Canyon would not be consistent with 43 CFR 
4180 - "Fundamentals of Rangelands Health and Standards and Guidelines for Grazing 
Administration." It is also in violation of H-8550-1 "Interim Management Policy for Lands 
Under Wilderness Review," Chapter III-D-2-a "Changes in Grazing" and Chapter III-D-2-b 
"Prevention of Unnecessary or Undue Degradation." Subsequent instruction memorandums also 
reiterate the need to manage WSAs in a manner which does not create new surface disturbances. 
It is for these reasons that your request is being denied. 



During the tour of the proposed crossing site, Mr. Ward suggested trailing your livestock across 
the Malheur National Wildlife Refuge (MNWR) as has been the practice in the past. You stated 
that the MNWR Manager wanted you to apply for a trailing permit some 2 months ago. 
However, you had refused to apply because you feel it is your right to cross the MNWR without 
a permit in order to access your private land and Bureau of Land Management (BLM) land on 
which you are licensed to graze livestock. 

Mark Sherbourne spoke with Anne Sittauer of the MNWR after being briefed on the situation. 
Ms. Sittauer indicated that the MNWR is still prepared to grant permission to Hammond 
Ranches, Inc., to conduct their trailing operation through the MNWR. Dave Ward relayed this 
information to Stephen Hammond during a telephone conversation on June 10, 1999. 

We hope that Hammond Ranches, Inc., and the MNWR can work out an agreement that is 
acceptable to both parties. 

If you have any further questions, please call me at (541) 573-4400. 

Sincerely, 

Miles R. Brown 
Andrews Resource Area Field Manager 

cc: Malheur National Wildlife Refuge 
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Malheur National Wildlife Refuge 
HC 72 Box 245 

Princeton, Oregon 97721 
(541) 493-2612 

Memorandum 
-  -41041-111i. 

To: 	Dave Stanbrough 
From: 	Anne Sittauer 

Subject: 	Hammond's Trailing issue 

I received a call from Mark Sherbourne with the BLM concerning Hammond's trailing cattle. 
Mark asked me what the status was of Hammond's trailing across the Refuge. I told Mark that 
Dave Stanbrough and Kevin Sittauer had a meeting with Steve H. a month or two ago and that 
the refuge wanted to negotiate some kind of agreement with Hammond's for trailing across the 
Refuge. I informed Mark that no one from the refuge had ever told Hammond's that they could 
not trail across the refuge only that they had to do it with a permit or signed agreement of some 
kind under conditions set by the refuge. 

Mark informed me that Dave Ward had a meeting with Dwight Hammond and Hammond said 
that the refuge would not give them a permit or allow them to trail so they had to find another 
means of crossing over to the next allotment. This information is third hand so Mark was not 
certain of what exactly was said. Mark said the trailing area selected by Hammond crossed 
through a Wilderness Study Area and a riparian enclosure, so the BLM could not allow them to 
trail there. Mark was making sure that there was another option left for Hammond's. I informed 
him that we are willing to negotiate a written agreement with Hammond's. 

Steve Hammond called the refuge within an hour or two of my conversation with Mark 
Sherbourne. 

I called Steve back and Steve said that he knew that I had a conversation with the BLM recently 
and he hoped that I understood what was going on. I explained to Steve my interpretation of the 
conversation that I had with Mark Sherbourne. Which is detailed in the first paragraph. Steve 
agreed with that interpretation except that he thought that Dave Stanbrough told him that the 
refuge would stop the Hammond's from trailing through the refuge. I told Steve I did not have 
the understanding that anyone from the refuge would or ever had told them they could not trail 
through the refuge. Steve said that he was glad that he I had that impression. 
Steve said that he was expecting to see documentation of the last meeting and I said that I never 
saw any. 

Steve asked what he supposed to do this year for trailing across the refuge. I said that I thought 



he had trailed his cattle in April and that he would be doing it again in October. He said that he 
had not trailed in April but that he did expect to trail in October and sometime between now and 
then. I asked Steve when he planned on trailing and he said the end of this week. I said, "So, I 
will consider this as official notice that you are trailing". He said, "Yes". He asked if he could tell 
me now that he would be trailing several times this summer. I said, "No, other permittees like 
Larry Otley gives us 24 hour notice and that applied to the Hammond's also" . He said, "Ok". 
Steve said that he hoped I understood that he was not going to agree to sign anything and that the 
last meeting that he had with Dave S. and Kevin was to educate them on the issue and the 
Hammond perspective of the issue. Steve said that he would like to revisit this issue again. I 
said that would be a good idea. I also said that both Kevin and Dave felt positive about the last 
meeting. Steve said that he felt positive about the meeting when he left but when he didn't hear 
anything from Dave or Kevin for two months he was not pleased. Steve said that he would like to 
broaden communications and I said that I thought that was a good idea. 



Hammond Ranches, Inc. 
46851 Hammond Ranch Road 

Diamond, Oregon 97722 

March 18, 2002 

U. S. Department of the Interior 
Malheur National Wildlife Refuge 
Sod House 
Princeton, Oregon 97721 

RE: Bridge Creek crossing 

Dear Mr. Stanbrough, 

I am writing this letter in regards to the Bridge Creek crossing that was recently 
removed and destroyed, by refuge personnel; and, hoping to, again, try and understand your 
management objectives, and to reiterate our concerns. 

When you took over the management of Malheur Refuge, I asked to meet with you 
especially to clarify this particular area of concern; and, to make sure you understood the 
access needs of Hammond Ranches, Inc. as adjoining private property owners and BLM 
permittees. 

At the meeting we had at the Apple Peddler in Burns, Kevin Sittauer and yourself, 
likewise, detailed your concerns as to the needs of wildlife and yourselves, in the 
management of the refuge. 

Our current critical concern is the recent removal of the culvert in the crossing, making 
it increasingly harder for us to move our livestock through the area. 

I expressed in our original meeting that we had cost shared in the installation of the 
Bridge Creek crossing; and, it was beneficial to the movement of our livestock, also 
benefiting the then management objectives of the refuge. This was to minimize the impact of 
livestock on the area and shorten the time spent crossing refuge property. We also 
discussed additional ways to minimize our impact on your management objectives; the need 
to maintain the fence leading up to the crossing. 

Since that meeting, you or your staff have not communicated your changing 
management objectives regarding Hammond Ranches business. 

This letter is to again encourage communication, to hopefully minimize conflict. 
You need to remove the fence leading up to the Bridge Creek. Ultimately, removing 

the culvert necessary for the crossing has me questioning your intentions, understanding 
that you know this will inhibit our ability to enter our BLM permit and access private property, 
along with increase our time and impact on the refuge in traversing this critical access. 

Hammond Ranches management has always advocated treating the land, wildlife, 
and it's livestock in a humane and husbandry like manner. Your recent actions make that 
increasingly harder. 

I invite your communication. 
Sincerely, 

Steven Hammond 
Hammond Ranches, Inc. 
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United States Department of the Interior 

FISH AND WILDLIFE SERVICE 

Malheur National Wildlife Refuge 
36391 Sodhouse Lane 
Princeton, OR 97721 

(541) 493-2612 

FILE 

March 25, 2002 

Mr. Steve Hammond 
Hammond Ranches, Inc. 
46851 Hammond Ranches Road 
Diamond, Oregon 97722 

Dear Mr. Hammond; 

I am responding to your March 18th, 2002 letter concerning removal of the Bridge Creek culvert pipe 
crossing. 

As you may be aware, the Refuge is engaged in extensive work projects involving fish passage and 
screening. This includes Bridge Creek and Mud Creek as well as the Blitzen River. We are also having to 
deal with passage issues where pipes have been installed that pose barriers to fish passage and this includes 
constrictions which increase velocity flows that impede passage. 

I believe it was last year that an Oregon State University fisheries group led by Dr. Hirum Lee set 
up an outdoor lab on Bridge Creek near the crossing to study redband trout. My recollection is that it was 
the research group that pointed out either current or potential passage problems at the crossing during certain 
flow rates, therefore, the pipe crossing was removed for biological reasons. 

I have no information regarding any cost share projects with Hammond Ranches nor does any 
cooperative agreement exist that would be necessary to provide for any cost share project. It has been a 
practice here that a permittee may bear part or all of expenses like this but those expenses are then credited 
on the final haying or grazing bill. The final result is that the government bears the total project cost one way 
or another and as such would be sole government property. I am not aware of any provisions that would 
permit the co-ownership of any property on a Refuge. 

The Refuge purpose, goals and objectives have not changed nor does the Refuge have any motive 
or management objective concerning Hammond Ranches business. I do recall our meeting and discussion 
concerning cattle trailing and fences. I don't recall exactly which fence or fences may be at issue. It seems 
to me that there was an East/West fence that did not appear to have any functional purpose any longer. 
Never-the-less, in connection with our discussion, I drafted up a Memorandum of Understanding concerning 
fences and cattle crossing and started discussions with our Regional Attorney. She had some reservations 
about the MOU but then water issues at both Klamath NWR and Malheur NWR have taken priority and no 
further discussions have taken place. 

—1— 



Dave Stanbrough 
Refuge Manager 

Since then, there as been some passing discussions with BLM about r-Cooperative agreement 
between the bureaus that would address terms and conditions for cattle trailing where such trailing is 
mutually linked. This would include cattle crossing the Refuge heading to BLM or cattle crossing BLM 
heading to the Refuge. This would eliminate any need for special permits or memorandums of understanding 
with individual permittees. 

As far as impacts of removing the pipe on your cattle trailing operations , I have personally inspected 
the crossing at least twice after cattle have passed. The majority of cattle tracks clearly cross Bridge Creek 
both up stream and down stream from the pipe crossing, with very few crossing over the pipe. The creek 
crossing bottom is hard and the water is shallow and the Refuge staff has no difficulty and crossing it in a 
pickup truck. 

Lastly, it is not our policy, or intent, to deny or impede cattle trailing to adjacent BLM allotments. 
It is also not our policy to suffer trespass or resource damage on the Refuge while accommodating the transit 
use. If I get the point and undertone of your letter correctly , you appear to be saying that the Refuge has 
caused a problem which will increase the difficulty in your cattle trailing operations, which in turn will take 
longer to cross cattle at Bridge Creek, which in turn will cause more environmental damage to that area and 
since the Refuge took the action, we are to blame. 

I respectfully differ in opinion with you that our action causes the need for any significant delay in 
crossing by cattle, horses or vehicles thus increasing adverse impacts on the environment. 

Our decision options were limited and fish passage solutions are expensive. It would not be cost 
effective to construct a passage structure on Bridge Creek for the limited use of the crossing, thus our 
decision to make it a low water crossing. 

I believe the operative word here is "reasonableness" and I am more than reasonable in dealing with 
people and situations. Cattle trailing may go fast one year and slow the next year depending on a lot of 
variables that might affect cows, cowboys, horses or vehicles, not just whether a pipe crossing was removed 
or not. 

We will continue to monitor all cattle trailing operations and will continue to be reasonable in our 
dealings with adjacent ranch operations with due consideration given to any particular situations that may 
arise from one year to the next. 

Sincerely, 
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United States Department of the Interior 

BUREAU OF LAND MANAGEMENT 
Bums District Office 

HC 74-12533 Hwy 20 West 
Hines, Oregon 97738 
or020mb@or.blm.gov  
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Dwight and Susie Hammond 
Hammond Ranches 
HC 72, Box 26 
Diamond, Oregon 97722 

Dear Mr. and Mrs. Hammond: 

In response to your phone conversation with Mark Sherbourne on March 23, 2000, your 
anticipated use of the Steens Loop Road to service your private land gravel operation in 
Section 27, T.32 S., R.323/4 E., is considered casual use and will not require a specific use 
authorization. This finding is based upon your potential need to haul up to ten loads 
(approximately 100 cubic yards) of material per week from your gravel source utilizing Bureau 
of Land Management (BLM) roads. If your hauling activity becomes greater than casual use, we 
will work with you in establishing the best method of authorizing use of our roads. This casual 
use finding also assumes that road conditions will be such that damage to the roads will not 
occur. If maintenance of the BLM portion of the secondary road in Section 27 is necessary for 
safe access to your gravel source, please notify this office in advance so we can properly oversee 
the maintenance activity. You will also be responsible for repairing damage to our roads that 
may inadvertently result from your operation. 

You should also contact the Malheur National Wildlife Refuge to discuss use of their portion of 
the Steens Mountain Loop Road. 

Sincerely, 

Miles R. Brown 
Andrews Resource Area Field Manager 

cc: Chad Karges, Malheur National Wildlife Refuge 

Gary
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